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United States Court of Appeals for the 
District of Columbia 


A. In the District Court of the United States for 

the District of Columbia 

Equity No. 61554 

Harry E. Picken and Mattie E. Picken, Plaintiffs, 

vs. 

Donald M. Earll, as Trustee and as Individual, Louise C. 
Earll, Albert M. Harding, as Trustee and as Indi¬ 
vidual, and Edward T. Harding, Defendants. 

United States of America, 

District of Columbia. $$: 

BE IT REMEMBERED, That in the District Court of the 
United States for the District of Columbia, at the 
City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled 
cause, to-wit:— 

1 Filed May 28 1936 

In the Supreme Court of the District of Columbia 
Holding an Equity Court 
Equity No. 61554 

Harry E. Picken, Mattie E. Picken, 2307-39th Street, 
N. W., Washington, D. C., Plaintiffs, 

vs. 

Donald M. Earll, as Trustee and as individual, Louise C. 
Earll, 5045 Reno Road, N. W., Washington, D. C., 
Albert M. Harding, as Trustee and as individual, Ed¬ 
ward T. Harding, 3141 Mt. Pleasant St. N. W., Wash¬ 
ington, D. C., Defendants. 


o 


D. M. EARLL ET AL. VS. H. E. PICKEN ET AL. 


Bill to Set Aside Deeds, to- Reconvcy, for an Accounting, 

mid for Damages. 

The bill of complaint of Harry E. Picken and Mattie E. 
i Picken respectfully represents to the Court as follows: 

1. That they are husband and wife, respectively, are citi¬ 
zens of the United States and residents of the District of 
Columbia, and bring this suit in their own right. 

2. That the defendants Donald M. Earll, Albert M. Hard¬ 
ing, Louise C. Earll, and Edward H. Harding are citizens 

! of the United States and residents of the District of Colum- 
i bia, and are sued, the defendants Donald M. Earll and Al¬ 
bert M. Harding as trustees and as individuals in their own 
right, and the defendants Louise C. Earll and Edward T. 
Harding in their own right and as constructive trustees. 

3. That heretofore, to-wit, September 4, 1930, the plain¬ 
tiffs purchased of Charles W. McKendrie and Owen E. Ryan 

! real estate in the District of Columbia described as lot 18, 
square 2025, together with improvement thereon knowm as 
3225 Military Road, N. W., and agreed to pay therefore the 
sum of $13,500 in the manner following, viz.: to pay $1500 
! in cash, to assume a first trust in the amount of $7500 on 
said property placed through the office of B. F. Saul Com- 
i pany in the District of Columbia, and to give back a de- 
i ferred purchase money note, secured by second trust on 
said property, in the amount of $4500. payable $65 a 
! 2 month, including interest at 6 r /c per annum, for 71 

i months, with any unpaid balance due and payable at 

the expiration of the seventy-second month after date of 
i said note, said deferred purchase money trust being re¬ 
corded in the office of the Recorder of Deeds of the District 
of Columbia in liber 6484 at folio 320, one of the land rec¬ 
ords of said District. 

4. That plaintiffs took possession of said premises, after 
settlement in accordance with the contract of sale, and oc¬ 
cupied the same as their home, paying interest charges on 
the first trust, principal and interest payments on the de¬ 
ferred purchase money trust, hereinafter referred to as the 
second trust, and taxes, up to and including March 3, 1932. 

5. That plaintiffs’ married daughter, Martha Elizabeth 
Cooper, and her husband lived in said premises with the 
plaintiffs, and contributed materially to the maintenance of 
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* 


plaintiffs’ household. That during plaintiffs’ occupancy 
of said premises said daughter and her husband became 
estranged and separated, and said daughter’s husband left 
the premises, which fact greatly reduced plaintiffs ’ income. 
Furthermore the plaintiff Harry E. Picken’s government 

* salary was reduced 8-1/3% by law, and he knew of a pro¬ 
posed additional reduction of 6-2/3%, and therefore plain¬ 
tiffs found themselves unable to meet the payments on the 
second trust, and endeavored to learn the identity of the 
holder of the second trust note, in order that application 
might be made to the holder for a reduction in the monthly 

w payments. 

6. That plaintiff Harry E. Picken, on behalf of himself 
and the co-plaintiff, on several occasions on or about 
November 17, 1932, and December 16, 1932, requested the 
real estate note teller of the Federal-American Bank & 
Trust Company, which held the note for collection, to fur¬ 
nish him with the name and address of the holder of the 

A note, but that said teller refused him such information, say¬ 
ing that he was not authorized to divulge the identity of the 
holder. Plaintiffs verilv believe that said teller was in- 
structed by the defendants or some one or more of them not 
to divulge the identity of the holder of the note, as to which 
plaintiffs are advised that they are entitled to have said 
several defendants make full discovery. 

7. That several times after plaintiffs became 
3 aware of their inability to meet the payments on the 

* second trust, as hereinbefore alleged, plaintiff Harry 
E. Picken asked the defendant Donald M. Earll, who was 
the only person he knew in the transaction, to give him the 
name of the noteholder. That said Earll evaded the ques¬ 
tion, and spoke to said plaintiff in such a way as to imply 
that he was said plaintiff’s friend, and that he would look 
after the matter for him. So that plaintiffs were unable 
to learn from either the bank or said Earll with whom they 
would have to deal in order to get a reduction in their 
second trust payments. 

8. The plaintiffs verily believe that the said Donald M. 
Earll concealed the identity of the alleged owner and holder 
of the note, although he well knew that his said wife was 
or claimed to be the holder of said note, and the plaintiffs 

* believe the fact was that she held the same for the use and 
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benefit of said Donald M. Earll or for the use and benefit 
of the said Edward T. Harding or Albert M. Harding or 
some one or combination of them. 

9. The plaintiffs are unable now to state whether said 
Louise 0. Earll was in truth and in fact the owner and 
holder of said note, but avers the fact to be that if she was 
the holder, the defendant Donald M. Earll had an interest 
therein undisclosed to plaintiffs, and therefore could not 
be and was not an impartial trustee qualified and authorized 
to act. That if said Edward T. Harding was beneficially 
interested in the note, his brother and nephew, the defen¬ 
dants Albert M. Harding and Donald M. Earll, respectively, 
were likewise not impartial and disinterested trustees, and 
were therefore not qualified to act. That in any event the 
foreclosure sale for the alleged default in the note was ar¬ 
ranged and carried out as part of a plan by said defendants 
to divest the plaintiffs of their ownership and title to 3225 
Military Road and to get the property at 417 G Street, 
N. E. Plaintiffs are advised that they are entitled to re¬ 
quire said defendants to disclose their and each of their re¬ 
spective interests in and to the said note. 

10. Plaintiffs aver that until the payment due March 4, 
1933, they made every payment due under the second trust 
paid interest on the first trust, and paid all taxes on said 
property, and were doing their utmost to hold the same. 

11. That thereafter to-wit, March 21, 1933, notwithstand¬ 
ing that all payments had been made except the payment 
due March 4, 1933, and in furtherance of defendants’ plan 
to get the property at 3225 Military Road, to get 

a deficiency judgment, and with it to get plain- 
4 tiffs’ former property at 417 G Street N. E., de¬ 
fendants Donald M. Earll and Albert M. Harding, 
by the name of A. M. Harding, pretending to act as trustees, 
and under instructions from the holder of the second trust 
note, whose identity was still undisclosed to plaintiffs, after 
advertising said property for sale at public auction, terms 
$500 cash deposit and balance on or before thirty days, pur¬ 
ported to sell said property, through the office of Thomas J. 
Owen & Son, auctioneers in said District, to the defendant 
Edward T. Harding at a price of $2200, subject to the afore¬ 
said first trust of $7500. And plaintiffs aver on informa¬ 
tion and belief that said Edward T. Harding paid no de- 
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posit at the sale of said property, and did not thereafter 
pay the balance of said sum of $2200, or any part thereof, 
and that said purchase was fraudulent and only colorable 
and for the benefit of defendants or some of them. 

12. Plaintiffs are informed and believe and therefore 
aver that defendants Donald M. Earll and Louise C. Earll 
are husband and wife, respectively, and that defendants 
Albert M. Harding and Edward T. Harding are brothers, 
and are uncles of the defendant Donald M. Earll. 

13. That said foreclosure under the second trust was not 
had by reason of plaintiffs ’ default or because of any feel¬ 
ing of insecurity by the holder of the note, but was had in 
order that defendants might acquire the property at 3225 
Military Road by subterfuge, and also might obtain a de¬ 
ficiency judgment against plaintiffs with which to get plain¬ 
tiffs’ former property at 417 G. Street, N. E. 

14. That on or about May 26, 1933, defendant Louise C. 
Earll filed an action in the Municipal Court of the District 
of Columbia in cause No. AT613 for an alleged deficiency 
of $983.98 alleged to have remained after said foreclosure. 
That the papers in said cause were served on plaintiff 
Mattie E. Picken on May 29, 1933, and on plaintiff Harry 
E. Picken on June 6, 1933. That plaintiffs, being without 
business experience, knowledge of law, or funds with which 
to employ counsel, and not knowing of defendants’ fraudu¬ 
lent plan or of the alleged trustees’ interest, or the facts 
of said alleged foreclosure, permitted said defendant 
Louise C. Earll to take a default judgment against them. 

15. That said defendant Louise C. Earll in her affidavit 
of merit filed in said Municipal Court cause, swore, “that 
after the execution of said note and the delivery thereof 
to the said Charles W. McKendrie and Owen E. Ryan, the 
said Charles W. McKendrie and Owen E. Rvan endorsed 

the same without recourse to the order of and de- 
5 livered the said note to the plaintiff for value and be¬ 
fore the maturity of any installment of principal or 
interest, and plaintiff is now the holder thereof.” 

16. That said second trust note, according to the copy 
thereof embodied in the particulars of demand in said 
Municipal Court cause, bears on its face the notation, “The 
property securing this note foreclosed and sold at auction 
March 21st. 1933. D. M. Earll for Trustees.” Said Louise 
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C. Earll shows as a credit thereon in said particulars of de¬ 
mand, “To proceeds of sale of Lot 18 in Square 2025, sold 
at public auction on March 21, 1933. ... $2,200.00.’ ’ 

17. That said Municipal Court judgment was obtained by 
the defendant Louise C. Earll by fraud, in that no bona fide 
foreclosure or sale of 3225 Military Road had been had, 
no money had been put up by the defendant Edward T. 
Harding at the foreclosure sale or thereafter, the trustees 
were acting for the sole benefit of the defendants and for 
the detriment of the plaintiffs, and were in no sense dis¬ 
interested trustees, and that the credit of $2200 applied on 
the note, according to said Louise C. Earll’s pleadings in 
the Municipal Court cause, was not a true, bona fide state¬ 
ment, all of which said Louise C. Earll and the other de¬ 
fendants well knew, and none of which the plaintiffs knew, 
suspected, or were informed by the defendants or any of 
them. 

18. Plaintiffs aver that said foreclosure was a fraudu¬ 
lent transaction, in that said defendants Donald M. Earll 
and Albert M. Harding were not acting as disinterested 
trustees, but were disqualified by their own financial in¬ 
terest in the property and their close relationship to the 
other defendants, and their trusteeship was merely a cloak 
for their fraud and imposition on plaintiffs, and for the 
further reason that said property was advertised in the 
Washington Herald to be sold at public auction on the 21st 
day of March, 1933, and as requiring cash above the exist¬ 
ing first trust, with a deposit of $500 to be made at the time 
of the sale and the balance within thirty days thereafter; 
that said purported purchaser, the defendant Edward T. 
Harding, paid no deposit at the time of sale, and paid no 
cash thereafter. Further plaintiffs say that said credit of 
$2200 allowed in said Municipal Court cause is false, 
fraudulent, and misleading, in that it does not show any 

charges for auctioneer’s fees, advertising expenses, 
6 trustees’ fees, or any credit for unearned insurance 

premiums. 

19. That the trustee’s deed to the defendant Edward T. 
Harding was dated and acknowledged on the 22d day of 
]\flarch, 1933, the day following the auction sale. 

20. That on, to-wit, February 9, 1933, the said Martha 
Elizabeth Cooper executed a deed for property 417 G Street, 
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N. E. to the plaintiff Harry E. Picken, which said plaintiff 
held in his possession. That thereafter, to-wit, July 11, 
1933, defendant Louise C. Earll filed a bill in the Supreme 
Court of the District of Columbia, numbered Equity 55919, 
in which she named the plaintiffs and said Martha as defen¬ 
dants, and prayed that the deed from plaintiffs to said 
Martha be set aside, and that the property be subjected to 
the payment of the aforesaid judgment. That plaintiff 
Harry E. Picken, not knowing of defendants’ fraudulent 
conduct with respect to 3225 Military Road, and feeling 
that he was helpless in the premises, and being very de¬ 
sirous of having the names of his wife and daughter kept 
out of court, promptly communicated with the defendant 
Louise C. Earll, through her attorneys, and explained that 
the title to 417 G Street, N. E. was in him by virtue of the 
deed of February 9, 1933, stated his fear of a further de¬ 
ficiency that might be made to result on the sale of 417 G 
Street, N. E. through the foreclosure of the trust placed 
thereon through the defendant Donald M. Earll, who was 
also a trustee on said trust, together with the defendant 
Albert M. Harding as trustee, and offered to record the 
deed of February 9, 1933, and make a deed to said Louise 
C. Earll in satisfaction of the Municipal Court judgment. 
That under said inducement, said plaintiff had his said 
daughter make a deed conveying 417 G Street, N. E. to the 
defendant Louise C. Earll, and said equity suit was dis¬ 
missed. 

21. That after said foreclosure of March 21, 1933, de¬ 
fendant Edward T. Harding, purporting to act as owner, 
in pursuance of a contract of sale of premises 3225 Mili¬ 
tary Road, made and delivered to Lionel P. Russon, and 
Alice M. Russon, his wife, a deed dated September 17,1934, 
recorded in the office of the Recorder of Deeds of the Dis¬ 
trict of Columbia in liber 6846 at folio 546, which deed re¬ 
cited that it v’as subject to a first trust of $7500; that there¬ 
after, by deed of trust dated September 20, 1934, recorded 
in said office in liber 6846 at folio 559, said Russons 
7 conveyed said property to defendants Donald M. 

Earll and Albert M. Harding, by the name of A. M. 
Harding, as trustees, to secure said Russons’ note to said 
Edward T. Harding in the amount of $2950, payable $50 
a month until paid, further reciting that a total payment of 
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$85 a month was to be paid by said Russons to cover 
monthly payment of interest on a first trust of $7000, as 
well as the $50 payment on said second trust. 

22. That said Russons occupied said premises, paid same 
unknown to plaintiffs, as to which plaintiffs pray full dis¬ 
covery from defendants, on account of said deferred pur¬ 
chase money trust, taxes, interest on the first trust, and a 
curtail of $500 on the first trust. 

23. That said Russons committed default in payment of 
said deferred purchase money note, and on, to-wit, March 
17, 1936, because of said default, defendants Donald M. 
Earll and Albert M. Harding, purporting to act as trustees, 
advertised the property for sale at public auction, and on, 
to-wit, March 30, 1936, the property was sold to the defen¬ 
dant Edward T. Harding for the price of $2000 over and 
above the existing first trust of $7000, so that title to the 
property is now vested in the name of the defendant Ed¬ 
ward T. Harding, as it was after the foreclosure of March 
21, 1933, by trustees’ deed dated March 31, 1936, recorded 
in liber 6978 at folio 363, in the office of the Recorder of 
Deeds of this District. 

24. That at the time of the filing hereof, and for con¬ 
siderable time theretofore, there have been signs posted 
on the lawn of said property 3225 Military Road, stating 
that the property was for sale by the owner, whose tele¬ 
phone number is given as Cleveland 3273. That the tele¬ 
phone number Cleveland 3273 on said sign is the telephone 
number of the defendants Earll, and not the telephone num¬ 
ber of Edward T. Harding, one of the defendants herein, 
and the purported owner. That the telephone number of 
the defendant Edward T. Harding is Columbia 3792-J, 
and said defendant does not reside at the address listed 
to telephone Cleveland 3273. That the defendant Albert 
M. Harding lives at the same address and has the same tel¬ 
ephone number as the defendant Edward T. Harding. 

i 25. That the plaintiffs did not know, as they do not not yet 
know positively, who was the holder of their note, and their 
first intimation was only received when they were served 
in the aforesaid Municipal Court cause, and even then they 
did not know or suspect the connection between the 
8 defendant Louise C. Earll and the other defendants 
herein named, and did not know or suspect the im- 
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propriety and invalidity of the foreclosure sale, until they 
were recently advised that Louise C. Earll was the wife 
of the defendant Donald M. Earll, and that the defendants 
Donald M. Earll and the Hardings were blood relations, 
and that the defendants had fraudulently imposed upon 
them in said foreclosure and in the obtaining of title to 
417 G Street, N. E. 

26. That by reason of the fact that the foreclosure of 
March 21, 1933, did not result in a valid sale of 3225 Mili¬ 
tary Road to a purchaser in good faith, and for the further 
reason that the property is still titled in the name of the 
defendant Edward T. Harding, after the foreclosure of 
March 30, 1936, while the property was in the hands of the 
Russons, the defendant Edward T. Harding should be con¬ 
strued to be a trustee holding said property for the plain¬ 
tiffs. 

27. That because of the invalidity of said foreclosure 
of March 21, 1933, the alleged deficiency judgment’ in the 
Municipal Court was obtained by the defendant Louise C. 
Earll by fraud, and said defendant should be construed to 
be a trustee of property 417 G Street, N. E. for the plain¬ 
tiffs. 

28. That the reasonable rental value of property 3225 
Military Road from the time of the foreclosure of March 
21, 1933, up to the present time, has been about $100 a 
month, and that the reasonable rental value of property 
417 G Street, N. E. since July 14, 1933, date of its convey¬ 
ance to defendant Louise C. Earll, has been about $45 a 
month. 

29. Plaintiffs are advised that they are entitled to a re¬ 
conveyance of 3225 Military Road, and to the aforesaid 
rental value of said property from date of foreclosure, 
March 21,1933, to the present, as well as to all moneys paid 
by the Russons during their occupancy of the premises, 
less the fixed carrying charges on said property during 
said period. 

30. Plaintiffs are advised that they are entitled to a re¬ 
conveyance of 417 G Street, N. E., and to the reasonable 
rental value of said property, as aforesaid, from July 14, 
1933, date of conveyance thereof to the defendant Louise 
C. Earll, to the date of filing this bill, less fixed carrying 
charges on said property during said period. 
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31. Plaintiffs are advised that they are entitled to 
9 an accounting with the defendants and each of them 
for all amounts received from Russon and wife and 
from the tenant of 417 G Street, N. E., since March 21, 
1933, and July 14, 1933, respectively, and are entitled to 
j damages by reason of the wrongful foreclosure of March 
i 21, 1933, respecting premises 3225 Military Road, and the 
wrongful and fraudulent obtaining of title to 417 G Street, 
N. E. 

1 32. That by reason of defendants’ aforesaid wanton and 

i fraudulent conduct, plaintiffs are entitled to both compen¬ 
satory and punitive damages against’ them and each of 
them. 

33. That plaintiffs tender themselves ready and willing 
I to do equity as the Court may direct in the premises. 

WHEREFORE, the premises considered, plaintiffs re¬ 
spectfully pray as follows: 

1. That process issue out of this honorable Court, di¬ 
rected to the defendants and each of them, requiring them 
and each of them to appear herein and answer the ex¬ 
igencies of this bill. 

2. That the defendant Edward T. Harding be construed 
'to be trustee of 3225 Military Road, N. W., and be required 
to convey said premises to plaintiffs. 

3. That the defendant Edward T. Harding be required 
to render an accounting of all moneys paid by the Russons 
,on account of each payment, payments on first and second 
trusts, and otherwise. 

4. That the defendant Edward T. Harding be required 
to render an accounting of the rental value of said prop¬ 
erty at $100 a month from March 21, 1933, to the date of 
the filing hereof. 

5. That the defendant Louise C. Earll be construed to 
be a trustee of property 417 G Street, N. E., and be required 
to convey same to plaintiffs. 

6. That the defendant Louise C. Earll be required to 
render an accounting of the rents received from the tenant 
of 417 G Street, N. E. since July 14, 1933, and to the date 
of the filing hereof. 

7. That the defendants and each of them be held liable 
in compensatory and punitive damages for the aforesaid 
wrongful and fraudulent foreclosure of March 21, 1933, 
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concerning the property at 3225 Military Road, N. W., and 
for the wrongful and fraudulent obtaining of title to 417 
G Street, N. E. 

8. That the defendant Louise C. Earll be per- 
10 petually restrained and enjoined from enforcing or 
attempting to enforce said Municipal Court judg¬ 
ment. 

9. That defendant Louise C. Earll be required to sur¬ 
render and deliver up said second trust note. 

10. That plaintiffs may have their costs. 

11. For such other and further relief as the nature of 
the case may require and as to the Court may seem just 
and proper, plaintiffs herein and now tendering them¬ 
selves willing to do equity as the Court may direct in the 
premises. 

HARRY E. PICKEN 

MATTIE E. PICKEN 

JOHN P. LABOFISH 

Attorney for Plaintiffs. 

District of Columbia, ss : 

Harry E. Picken, being first duly sworn, on oath deposes 
and says that he has read the foregoing bill of complaint 
by him subscribed, and knows the contents thereof; that 
the matters and things therein stated as of his own knowl¬ 
edge are true, and those stated as upon information and 
belief he verily believes to be true. 

HARRY E. PICKEN 


Subscribed and sworn to before me this 28th day of May, 
1936. 

OLIVER B. EXLINE 
(Seal) Notary Public, D. C. 

11 Answer of Defendant Donald M. Earll 

Filed July 21 1936 


# * # 

Comes now the defendant Donald M. Earll, sued herein 
as trustee and as individual, and reserving unto himself 
all manner of exceptions by reason of the insufficiencies of 
the bill of complaint, for answer to said bill of complaint 
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or so much thereof as he is advised he is required to answer 
respectfully says: 

1. Answering paragraph 1 of said bill of complaint this 
defendant admits the allegations thereof. 

2. Answering paragraph 2 of said bill of complaint this 
defendant admits the allegations thereof. 

3. Answering paragraph 3 of said bill of complaint this 
defendant admits the allegations thereof. 

4. Answering paragraph 4 of said bill of complaint this 
defendant admits that plaintiffs took possession of the 
property referred to therein after settlement, in accordance 
with their contract of sale, and occupied same as their 
home and paid interest charges on the first trust through 
October , 1932, and principal and interest on the de¬ 
ferred purchase money trust, referred to herein as the 

second trust, through February 16, 1933, but denies 
1 12 that they made any payments on account of said 
first or second trust after said respective dates, 
and denies that said plaintiffs paid the taxes and special 
iassessment which were due on said property in September, 
il932. This defendant says that on the contrary said taxes 
remained in arrears and unpaid until after the foreclosure 
sale herein referred to. 

5. Answering paragraph 5 of said bill of complaint this 
defendant, on information and belief, admits that plain¬ 
tiffs’ married daughter, Martha Elizabeth Cooper, lived in 
said premises with the plaintiffs. This defendant is with¬ 
out knowledge as to whether or not her husband lived in 
said premises, or whether or not they or either of them 
contributed to the maintenance of plaintiffs’ household. 
This defendant is without knowledge as to the remaining 
allegations in said paragraph contained and if deemed 
material demands strict proof thereof. 

6. Answering paragraph 6 of said bill of complaint this 
defendant says that he is without knowledge as to the mat¬ 
ters and things therein contained and .if deemed material 
demands strict proof thereof. 

7. Answering paragraph 7 of said bill of complaint this 
defendant says that some weeks prior to March 8, 1933, 
the plaintiff Harry E. Picken came to this defendant and 
stated that he was having difficulty in making full monthly 
payments due upon the first and second trust notes secured 
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upon his property and asked this defendant what con¬ 
sideration could be given him with respect to said payment. 
This defendant admits that plaintiff asked this defendant 
at the time who was the holder of said note secured by said 
second trust and that he, this defendant, declined then to 
tell him. This defendant, however, assured the plaintiff, 
on behalf of the holder of the note secured by the 

13 second trust, that if plaintiff was unable to make 
the regular monthly payments on the second trust 

as and when they became due, the holder would be lenient 
in accepting such payments as he, the plaintiff, would be 
able to make, and would cooperate with plaintiff in every 
way, so that he, the plaintiff, might continue to hold his 
home. This defendant further stated on behalf of the 
holder of the note secured by the second deed of trust on 
said property that said holder did not desire to take over 
or own the property. 

Further answering said paragraph, this defendant says 
that he advised the plaintiff, Harry E. Picken, on said 
occasion that this defendant was authorized to speak for 
the holder and owner of said second trust note and repre¬ 
sented said holder and owner. 

8. Answering paragraph 8 of said bill of complaint this 
defendant admits that prior to the foreclosure sale of said 
property he did not disclose to the plaintiff the identity of 
the holder and owner of said note, but avers that he did 
advise the plaintiff that he represented said holder and 
owner and could speak for said holder. This defendant 
admits that on said date Louise C. Earll, wife of this de¬ 
fendant, was the holder of said note and avers that at said 
time and at all times thereafter she held said note for her 
own use and benefit and not for the use and benefit of this 
defendant, or for the use and benefit of the defendant Ed¬ 
ward T. Harding or the defendant Albert M. Harding, or 
any of them. 

9. Answering paragraph 9 of said bill of complaint this 
defendant denies that the foreclosure sale of the property 
referred to therein was arranged and carried out as a part 
of any plan of this defendant or any of said defendants to 

divest the plaintiffs of their ownership and title to 

14 the property at 3225 Military Road or to get the 
property at 417 G Street, N. E. This defendant 
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avers that he made every effort to persuade the plaintiff 
Harry E. Picken to continue making such payments as he, 
the said Harry E. Picken, could make on the encumbrances 
on said property, in order that he, the said Picken, might 
continue to own same, and says that none of said defen¬ 
dants desired to divest the plaintiffs of ownership of said 
property on Military Road, or to acquire the property on 
G Street, N. E. This defendant is advised by counsel that 
the remaining allegations contained in said paragraph are 
conclusions of law and that he is not required to answer 
same. 

10. Answering paragraph 10 of said bill of complaint 
this defendant admits that the plaintiffs made all payments 
due under said second trust until the payment due March 
4, 1933, and that they paid interest theretofore due on the 
first trust. This defendant is without knowledge as to 
whether plaintiffs were doing their utmost to hold said 
property. This defendant denies that the plaintiff paid 
all taxes on said property and says that taxes due in Sep¬ 
tember 1932 were not paid by plaintiffs, although plaintiff 
advised this defendant that these taxes had been paid. 

11. Answering paragraph 11 of said bill of complaint 
this defendant admits that on March 21, 1933, this defen¬ 
dant and Albert M. Harding, as trustees under the second 
deed of trust secured upon said property, under instruc¬ 
tions from the defendant Louise C. Earll as holder of said 
second trust note, and after advertising said property for 
sale at public auction, as alleged in said paragraph of said 
bill of complaint, sold the same through the office of 
Thomas J. Owen & Son, auctioneers in said District, in 

front of the premises, at the price of $2,200, subject 
15 to the aforesaid first deed of trust for $7,500. This 

defendant says that said property was purchased at 
said sale in the name of Edward T. Harding, he being the 
highest bidder therefor, and acting as agent for and on 
behalf of the defendant Louise C. Earll, wife of this de¬ 
fendant. This defendant admits that Edward T. Harding 
paid no deposit at the sale of said property, inasmuch as 
he was acting on behalf of the owner and holder of the 
note secured by the deed of trust under which the property 
was being sold, and says that said deposit was waived by 
this defendant and Albert M. Harding, as trustees. This 
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defendant says that the purchase price of said property 
was credited, however, pursuant to law, upon the note se¬ 
cured by said deed of trust. This defendant denies that 
said purchase at said foreclosure sale was fraudulent and 
only colorful and denies the existence of any plan of this 
defendant or any of the defendants to get the property at 
3225 Military Road and to obtain a deficiency judgment 
against the plaintiffs. 

Further answering said paragraph 11, this defendant 
says that on February 4, 1933, the plaintiff Harry E. 
Picken advised this defendant in writing that he would 
make no further payments on account of the trusts secured 
upon said property, and advised this defendant that the 
property must be disposed of by either sale, deeding back 
or foreclosure, whichever this defendant would prefer. In 
reply to said letter this defendant advised the plaintiff 
Harry E. Picken of the danger to the plaintiff resulting 
from foreclosure of the property and a possible deficiency 
judgment thereon should the property not bring sufficient 
to cover the indebtedness against it, and urged the plain¬ 
tiff Harry E. Picken to attempt to work out the situation 
with regard to the payments on said property within the 
means of said plaintiff Harry E. Picken, so that he might 
be able to keep the property. This defendant fur- 
16 tlier advised the plaintiff Harry E. Picken that he 
would be glad to cooperate with the plaintiffs in an 
effort to sell said property and to advertise same for sale 
on plaintiffs’ behalf, and to stay on the premises and at¬ 
tempt to interest prospective purchasers in said property 
if the said plaintiff would continue meanwhile to make such 
payments on said trust as were within his means. The 
plaintiff Harry E. Picken declined to avail himself of this 
offer, but, on February 11, 1933, advised this defendant 
that he would attempt to continue to make payments upon 
the property. This defendant believed said statement so 
made on behalf of the said plaintiff and accepted same in 
good faith. Some time later, however, this defendant 
learned that the plaintiff, Harry E. Picken, on February 
10, 1933, conveyed certain property at 417 G Street, N. E., 
also owned by him, to his daughter Martha E. Cooper, 
without consideration, and in an effort to evade payment 
of his, plaintiff’s debts, and this defendant avers that the 
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promise which the plaintiff made on February 11,1933, that 
he would continue to attempt to make payments due on 
the trust on Military Road, was not made in good faith, but 
was made in the effort to prevent any action being taken 
which might effect the transfer which he had thus fraudu¬ 
lently made to his daughter. 

Further answering said paragraph 11 of said bill of 
complaint this defendant avers that shortly thereafter and 
during the month of February, 1933, the plaintiffs, without 
notice to defendants, or any of them, abandoned said prem¬ 
ises at 3225 Military Road and purchased and moved into 
another property at 2307 39th Street, N. W., in the name of 
their daughter, Martha E. Cooper, and on March 8, 1933, 
the plaintiffs advised this defendant in writing that they 
would not make any further payments on account of the 
aforesaid second trust, or the first trust, or the taxes 
17 due on said property, and suggested that the defen¬ 
dant’s client foreclose under said second trust. 
Said foreclosure sale was had, as heretofore averred, fol¬ 
lowing the above mentioned notice from the plaintiffs. 

12. This defendant admits the allegations of paragraph 
12 of said bill of complaint. 

13. Answering paragraph 13 of said bill of complaint 
this defendant denies each and every allegation therein 
contained and avers that the foreclosure sale referred to 
therein was had by reason of the matters and things set 
forth in paragraph 11 of this answer. 

14. Answering paragraph 14 of said bill of complaint 
this defendant admits that on or about May 26, 1933, the 
defendant Louise C. Earll filed an action in the Municipal 
Court of the District of Columbia against the plaintiffs for 
a deficiency of $983.98 alleged to remain after said fore¬ 
closure sale, and that said papers were served on the plain¬ 
tiff Mattie E. Picken on May 29, 1933, and on the plaintiff 
Harry E. Picken on June 6, 1933. 

Further answering said paragraph this defendant avers 
that the plaintiffs set up no defense to said suit in the Mu¬ 
nicipal Court and says that on June 26, 1933 default judg¬ 
ment was entered against the plaintiffs in said suit for 
the sum of $983.98 with interest from March 21, 1933, be¬ 
sides costs; and that thereafter on the 7th day of July, 
1933, the aforesaid judgment was docketed in the records 
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of the Supreme Court of the District of Columbia under 
the statutes in such cases made and provided. 

This defendant denies that the plaintiffs during the times 
herein referred to were without business experience, knowl¬ 
edge of law or funds with which to employ counsel, 

18 and if such allegations be deemed material demand 
strict proof thereof. This defendant denies that tbe 

defendants had any fraudulent plan, as averred in said 
bill of complaint. This defendant denies that the plain¬ 
tiffs were not informed of tbe facts of said foreclosure 
and denies that at said time the plaintiffs were without 
knowledge of the relationship between this defendant, as 
trustee and the defendant Louise C. Earll; this defendant 
avers at said time the plaintiffs had notice that the defen¬ 
dant Louise C. Earll was in fact the wife of this defendant, 
and made no objection to said foreclosure or to said suit 
for deficiency judgment by reason thereof. 

15. Answering paragraph 15 of said bill of complaint 
this defendant admits the allegations therein contained. 

16. Answering paragraph 16 of said bill of complaint this 
defendant admits the allegations therein contained. 

17. Answering paragraph 17 of said bill of complaint 
this defendant denies the aforesaid Municipal Court Judg¬ 
ment was obtained by the defendant Louise C. Earll by 
fraud, and denies that the trustees under said deed of trust 
were acting for the sole benefit of the defendant and to the 
detriment of the plaintiffs, and denies that the allegations in 
the pleadings of said Louise C. Earll in the Municipal 
Court cause were not true and bona fide statements. 

This defendant is advised by counsel that the remaining 
allgations of said paragraph of said bill of complaint are 
conclusions of law and that he is not required to answer 
the same. This defendant avers that at the time of said 
Municipal Court action the plaintiffs knew that the defen¬ 
dant Louise C. Earll was the wife of this defendant. 

18. Answering paragraph 18 of said bill of complaint 
this defendant denies that the trusteeship of this 

19 defendant and Alfred M. Harding was a cloak for 
fraud and imposition on plaintiffs and denies that 

any fraud or imposition was practiced upon the plaintiffs. 
This defendant denies that he or the defendant Albert M. 
Harding ever had any financial interest in the property. 


18 


D. M. EARLL ET AL. VS. II. E. PICK EX ET AL. 


This defendant is advised by counsel that the remaining 
allegations in said paragraph constitute conclusions of law 
and that he is not required to answer the same. 

Further answering said paragraph this defendant is 
, advised by counsel and therefore avers that the plaintiffs 
by reason of their knowledge of the relationship between 
this defendant and Louise C. Earll, holder of the note se¬ 
cured by the second deed of trust on said property, and 
their failure to make any objection as the result of said 
relationship, waived such objection, if any as they might 
have had, as a result thereof. 

i 19. This defendant admits the allegations of paragraph 

19 of said bill of complaint. 

20. Answering paragraph 20 of said bill of complaint 
this defendant says that he is without knowledge as to 
whether or not on February 9, 1933 Martha Elizabeth 
Cooper executed a deed for property 417 G. Street, N. E. to 
the plaintiff Harry E. Picken or as to whether the plain¬ 
tiff held such deed if executed in his possession, and if such 
allegations be deemed material demands strict proof there¬ 
of. This defendant avers, however, that on February 9, 
1933, the plaintiffs, unknown to this defendant, and in an 
effort to avoid payment of their just debts executed and 
caused to be recorded a deed for said premises 417 G Street, 
X. E. to their daughter Martha Elizabeth Cooper, which 
convevance was without consideration and made for the sole 
purpose of attempting to avoid payment of plaintiffs ’ just 
debts. This defendant admits that thereafter, on to-wit, 
July 11, 1933, the defendant Louise C. Earll, filed her bill 
in the Supreme Court of the District of Columbia, 

20 numbered Equity 55,919, as averred in said bill of 
complaint. This defendant avers that thereafter on 

July 14, 1933, the plaintiff Harry E. Picken voluntarily 
proposed to counsel for the defendant Louise C. Earll that 
said premises 417 G. Street, N. E. be conveyed to the de¬ 
fendant Louise C. Earll or to this defendant as a “fair 
settlement” of the claim of the defendant Louise C. Earll 
against the plaintiffs, and represented to said counsel that 
he, the said Harry E. Picken, would feel that such a com¬ 
promise settlement would be just and fair to all concerned. 

Further answering, this defendant says that the defen¬ 
dant Louise C. Earll accepted said proposal of the plain- 
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tiffs, agreed to a compromise of her claim as set forth in 
said proposal, that the plaintiffs voluntarily caused a deed 
to said premises 417 G Street, N. E. to be executed and 
delivered to the defendant Louise 0. Earll, and that said 
defendant thereupon dismissed said equity suit and caused 
the judgment in said Municipal Court action to be marked 
‘‘satisfied”. This defendant avers that at the time said 
action was taken the plaintiff had full notice of the fact 
that the defendant Louise C. Earll was the wife of this 
defendant and that said settlement was made by way of 
compromise, and was made voluntarily by the plaintiffs, 
at their request, and without any compulsion against them 
or either of them. This defendant denies that the defen¬ 
dants were guilty of any fraudulent conduct as averred 
in said paragraph of said bill of complaint. 

21. Answering paragraph 21 of said bill of complaint 
this defendant admits the allegations therein contained, 
except he says that the property when conveyed to Lionel 
P. Russon and wife was subject to a first deed of trust of 
$7,000 and that the defendant Louise C. Earll had thereto¬ 
fore paid $500 on account of the principal of said trust. 

22. Answering paragraph 22 this defendant admits that 
Russons occupied said premises following their purchase 
thereof, and that they paid certain sums on account of said 
purchase, but denies that they paid a curtail of $500 on the 
first trust. This defendant is advised by counsel and there¬ 
fore avers that the remaining allegations of para- 

21 graph 22 of said bill of complaint constitute con¬ 
clusions of law and that he is not required to answer 
the same. 

23. Answering paragraph 23 of said bill of complaint 
this defendant admits the allegations therein contained and 
says that title to the property was vested by the sale re¬ 
ferred to in the name of the defendant Edward T. Harding 
acting for and on behalf of the defendant Louise C. Earll. 

24. This defendant admits the allegations of paragraph 
24 of said bill of complaint. 

25. Answering paragraph 25 of said bill of complaint 
this defendant denies that the plaintiffs are without knowl¬ 
edge as to who was the holder of the aforesaid note for¬ 
merly secured by a second deed of trust on said property 
and avers that at the time of tbe institution of the suit in 
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the Municipal Court and at all times thereafter the plain¬ 
tiffs knew that said note was owned by the defendant 
Louise C. Earll and knew that the defendant Louise C. Earll 
was the wife of this defendant. This defendant is without 
knowledge as to what knowledge the plaintiffs had with re¬ 
spect to the relationship between the defendants Harding 
and this defendant. This defendant denies that the defen¬ 
dants or any of them have fraudulently imposed upon the 
plaintiffs. 

26. This defendant is advised by counsel and therefore 
avers that the allegations of paragraph 26 of said bill of 
complaint constitute conclusions of law and that he is not 
required to answer the same. 

27. This defendant is advised by counsel and therefore 
! avers that the allegations of paragraph 27 of said bill of 

complaint constitute conclusions of law and that he is not 
required to answer the same. 

28. Answering paragraph 28 of said bill of complaint 
this defendant denies that the reasonable rental value of 
No. 3225 Military Road, at the time of the foreclosure sale, 

March 21, 1933, as $100 a month, and avers that 
22 the reasonable rental value of said property at said 
date was between $75 and $80 a month. This defen¬ 
dant admits that the reasonable rental value of premises 
417 G Street, N. E. on July 14,1933 was approximately $45 
a month. 

29. Answering paragraph 29 this defendant denies the 
allegations contained in said paragraph. 

30. Answering paragraph 30 this defendant denies the 
allegations in said paragraph contained. 

31. This defendant is advised by counsel that the allega¬ 
tions of paragraph 31 of said bill of complaint constitute 
conclusions of law and that he is not required to answer 
the same. 

32. This defendant is advised by counsel that the alle¬ 
gations of paragraph 32 of said bill of complaint constitute 
conclusions of law and that he is not required to answer 
the same. 

33. This defendant is advised by counsel that the allega¬ 
tions of paragraph 33 of said bill of complaint constitute 
conclusions of law and that he is not required to answer 
the same. 
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34. Further answering said bill of complaint and each 
paragraph thereof this defendant says that the bill of 
complaint of the plaintiffs should be dismissed and moves 
that said bill of complaint be dismissed upon the following 
grounds: 

a. Plaintiffs, by their bill of complaint, seek collaterally 
to attack the judgment heretofore rendered against them 
to impeach their settlement agreement heretofore volun¬ 
tarily made. 

b. Plaintiffs do not come into court with clean hands. 

c. Plaintiffs are guilty of such laches as to bar any right 

to relief in equity. 

23 WHEREFORE THE PREMISES CONSIDERED 
this defendant prays that the bill of complaint of the 
plaintiffs may be dismissed and that he may have a decree 
against them for his reasonable costs herein incurred. 

DONALD M. EARLL 

DOUGLAS, OBEAR, MORGAN & CAMPBELL 
By EDMUND D. CAMPBELL 

Attorneys for Donald M. Earll 

District oe Columbia, ss: 

I, DONALD M. EARLL, do solemnly swear that I have 
read the foregoing and annexed answer by me subscribed 
and know the contents thereof, and that the matters and 
things therein contained are true to the best of my knowl¬ 
edge, information and belief. 

DONALD M. EARLL 


Subscribed and sworn to before me this 17th day of July, 
1936 


GERTRUDE ELLIS,* 
(Seal) Notary Public, D. C. 


24 Answer of Defendant Louise C. Earll 


Filed July 21 1936 


# * # 

Comes now the defendant Louise C. Earll, and reserving 
unto herself all manner of exceptions by reason of the in¬ 
sufficiencies of the bill of complaint, for answer to said 
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bill of complaint or so much thereof as she is advised she 
is required to answer, respectfully says: 
i 1. Answering paragraph 1 of said bill of complaint this 
defendant admits the allegations thereof, 
i 2. Answering paragraph 2 of said bill of complaint this 
defendant admits the allegations thereof. 

3. Answering paragraph 3 of said bill of complaint this 
defendant admits the allegations thereof. 

4. Answering paragraph 4 of said bill of complaint this 
defendant admits that plaintiffs took possession of the 
property referred to therein after settlement, in accordance 
with their contract of sale, and occupied same as their 
home and paid interest charges on the first trust through 
October 10,1932, and principal and interest on the deferred 
purchase money trust, referred to herein as the second 
trust, through February 16, 1933, but denies that they 

made any payments on account of said first or sec- 
25 ond trust after said respective dates, and denies that 
said plaintiffs paid the taxes and special assess¬ 
ments which were due on said property in September, 
1932. This defendant says that on the contrary said taxes 
remained in arrears and unpaid until after the foreclosure 
sale herein referred to. 

5. Answering paragraph 5 of said bill of complaint this 
defendant, on information and belief, admits that plain¬ 
tiffs’ married daughter, Martha Elizabeth Cooper, lived 
in said premises with the plaintiffs. This defendant is 
without knowledge as to whether or not her husband lived 
in said premises, or whether or not they or either of them 
contributed to the maintenance of plaintiffs’ household. 
This defendant is without knowledge as to the remaining 
allegations in said paragraph contained and if deemed 
material demands strict proof thereof. 

6. Answering paragraph 6 of said bill of complaint this 
defendant says that she is without knowledge as to the 
matters and things therein contained and if deemed ma¬ 
terial demands strict proof thereof. 

7. Answering paragraph 7 of said bill of complaint this 
defendant is informed and believes and therefore avers 
that some weeks prior to March 8,1933, the plaintiff Harry 
E. Picken came to the defendant Donald M. Earll and 
stated that he was having difficulty in making full monthly 
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payments due upon the first and second trust notes se¬ 
cured upon his property and asked said defendant what 
consideration could be given him with respect to said pay¬ 
ment. This defendant admits that plaintiff asked the de¬ 
fendant Donald M. Earll at the time who was the holder of 
said note secured bv said second trust and that the said 
defendant declined then to tell him. This defendant is 
informed and believes and therefore avers that the 
26 defendant Donald M. Earll assured the plaintiff, on 
behalf of this defendant as holder of the note secured 
by the second trust, that if plaintiff was unable to make 
the regular monthly payments on the second trust as and 
when they became due, the holder would be lenient in ac¬ 
cepting such payments as the plaintiff was able to make 
and would cooperate with plaintiff in every way, that plain¬ 
tiff might continue to hold his home; and further stated 
that said holder did not desire to take over or own the 
property. 

Further answering said paragraph, this defendant is 
informed and believes and therefore avers that the de¬ 
fendant Donald M. Earll advised the plaintiff Harry E. 
Pieken on said occasion that said defendant was author¬ 
ized to speak for the holder and owner of said second trust 
note and represented said holder and owner, which was a 
fact. 

8. Answering paragraph 8 of said bill of complaint this 
defendant on information and belief admits that prior to 
the foreclosure sale of said property, the defendant Donald 
M. Earll did not disclose to the plaintiff the identity of the 
holder and owner of said note, but avers that he did advise 
the plaintiff that he represented said holder and owner 
and could speak for said holder. This defendant admits 
that on said date she was the holder of said note and avers 
that at said time and at all times thereafter she held said 
note for her own use and benefit and not for the use and 
benefit of the defendant Donald M. Earll or for the use and 
benefit of the defendant Edward T. Harding or the defen¬ 
dant Albert M. Harding, or any of them. 

0. Answering paragraph 9 of said bill of complaint this 
defendant denies that the foreclosure sale of the prop¬ 
erty referred to therein w r as arranged and carried out as 
a part of any plan of this defendant or any of said defen- 
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dants to divest the plaintiffs of their ownership and 

27 title to the property at 3225 Military Road or to get 
the property at 417 G Street, N. E. This defendant 

avers that the defendant Donald M. Earll made every 
effort to persuade the plaintiff Harry E. Picken to con¬ 
tinue making such payments as he could on the encum¬ 
brances on said property, in order that he, the said Picken, 
might continue to own same, and says that none of the de¬ 
fendants desired to divest the plaintiffs of ownership of 
said property on Military Road, or to acquire the property 
on G Street, N. E. This defendant is advised by counsel 
that the remaining allegations contained in said paragraph 
are conclusions of law and that she is not required to 
answer same. 

10. Answering paragraph 10 of said bill of complaint 
this defendant admits that the plaintiffs made all pay¬ 
ments due under said second trust until the payment due 
March 4, 1933, and that they paid interest theretofore due 
on the first trust. This defendant is without knowledge 
as to whether plaintiffs were doing their utmost to hold 
said property. This defendant denies that the plaintiff 
paid all taxes on said property and says that the taxes due 
in September, 1932, were not paid by plaintiffs, although 
this defendant is informed and believes and therefore avers 
that the plaintiff advised the defendant Donald M. Earll 
that these taxes had been paid. 

11. Answering paragraph 11 of said bill of complaint 
this defendant admits that on March 21,1933, the defendant 
Donald M. Earll and Albert M. Harding, as trustees under 
the second deed of trust secured upon said property, under 
instructions from this defendant as holder of said second 
trust note, and after advertising said property for sale at 
public auction, as alleged in said paragraph of said bill of 

complaint, sold the same through the office of 

28 Thomas J. Owen & Son, auctioneers in said District, 
in front of the premises, at the price of $2,200, sub¬ 
ject to the aforesaid first deed of trust for $7,500. This 
defendant says that said property was purchased at said 
sale in the name of Edward T. Harding, he being the high¬ 
est bidder therefor, and acting as agent for and on behalf 
of this defendant. This defendant admits that Edward T. 
Harding paid no deposit at the sale of said property, inas- 
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much as he was acting on behalf of this defendant as owner 
and holder of the note secured by the deed of trust under 
which the property was being sold, and says that said de¬ 
posit was waived by the defendants Donald M. Earll and 
Albert M. Harding, as trustees. This defendant says that 
the purchase price of said property was credited, however, 
pursuant to law, upon the note secured by said deed of 
trust. This defendant denies that said purchase at said 
foreclosure sale was fraudulent and only colorful and de¬ 
nies the existence of any plan of this defendant or any of 
the defendants to get the property at 3225 Military Road 
and to obtain a deficiency judgment against the plaintiffs. 

Further answering said paragraph 11, this defendant 
says that on February 4,1933, the plaintiff Harry E. Picken 
advised the defendant Donald M. Earll in writing that he 
would make no further payments on account of the trusts 
secured upon said property, and advised said defendant 
that the property must be disposed of by either sale, deed¬ 
ing back or foreclosure, whichever the defendants would 
prefer. In reply to said letter the defendant Donald M. 
Earll advised the plaintiff Harry E. Picken of the danger 
to the plaintiff resulting from foreclosure of the property 
and a possible deficiency judgment thereon should the 
property not bring sufficient to cover the indebtedness 
against it, and urged the plaintiff Harry E. Picken 
29 to attempt to work out the situation with regard to 
the payments on said property within the means of 
said plaintiff Harry E. Picken, so that he might be able to 
keep the property. This defendant is informed and be¬ 
lieves and therefore avers that the defendant Donald M. 
Earll further advised the plaintiff Harry E. Picken that 
he would be glad to cooperate with the plaintiffs in an 
effort to sell said property and to advertise same for sale 
on plaintiffs’ behalf, and to stay on the premises and at¬ 
tempt to interest prospective purchasers in said property 
if the said plaintiff would continue meanwhile to make 
such payments on said trust as were within his means; 
but that the plaintiff Harry E. Picken declined to avail 
himself of this offer, and on February 11, 1933, advised 
the defendant Donald M. Earll that he would attempt to 
continue to make payments upon the property. Some time 
later, however, this defendant learned that the plaintiff, 
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the defendant Donald M. Earll and Alfred M. Harding was 
a cloak for fraud and imposition on plaintiffs and denies 
that any fraud or imposition was practiced upon the plain¬ 
tiffs. This defendant denies that the defendant Donald M. 
Earll or the defendant Albert M. Harding ever had any 
financial interest in the property. This defendant is ad¬ 
vised by counsel that the remaining allegations in said 
paragraph constitute conclusions of law and that she is not 
required to answer the same. 

Further answering said paragraph this defendant is ad¬ 
vised by counsel and therefore avers that the plaintiffs by 
reason of their knowledge of the relationship between the 
defendant Donald M. Earll and this defendant as holder 
of the note secured by the second deed of trust on said 
property, and their failure to make any objection as the 
result of said relationship, waived such objection, if any as 
they might have had, as a result thereof. 

19. This defendant admits the allegations of paragraph 
19 of said bill of complaint. 

20. Answering paragraph 20 of said bill of complaint this 
defendant says that she is without knowledge as to whether 
or not on February 9, 1933, Martha Elizabeth Cooper exe¬ 
cuted a deed for property 417 G Street, N. E. to the plain- 

i tiff Harry E. Picken or as to whether the plaintiff held such 
deed if executed in his possession, and if such allegations 
i be deemed material demands strict proof thereof. This 
defendant avers, however, that on February 9, 1933, the 
plaintiffs, unknown to this defendant, and in an effort to 
avoid payment of their just debts, executed and caused to 
be recorded a deed for said premises 417 G Street, N. E. to 
their daughter Martha Elizabeth Cooper, which convey¬ 
ance was without consideration and made for the 
33 sole purpose of attempting to avoid payment of 
plaintiffs’ just debts. This defendant admits that 
thereafter on, to-wit, July 11, 1935, she filed her bill in the 
Supreme Court of the District of Columbia, numbered 
Equity 55,919, as averred in said bill of complaint. This 
defendant avers that thereafter on July 14, 1933, the plain¬ 
tiff Harry E. Picken voluntarily proposed to her counsel 
that said premises 417 G Street, N. E. be conveyed to this 
defendant as a “fair settlement” of the claim of this defen¬ 
dant against the plaintiffs, and represented to said counsel 
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that he, the said Harry E. Pieken, would feel that such a 
compromise settlement would be just and fair to all con¬ 
cerned. 

Further answering, this defendant says that she accepted 
said proposal of the plaintiffs, agreed to a compromise of 
her claim as set forth in said proposal, that the plaintiffs 
voluntarily caused a deed to said premises 417 G Street, 
X. E. to be executed and delivered to this defendant, and 
that this defendant thereupon dismissed said equity suit 
and caused the judgment in said Municipal Court action to 
be marked “satisfied”. This defendant avers that at the 
time said action was taken the plaintiff had full notice of 
the fact that this defendant was the wife of the defendant 
Donald M. Earll, and that said settlement was made bv wav 
of compromise, and was made voluntarily by the plaintiffs, 
at their request, and without any compulsion against them 
or either of them. This defendant denies that the defen¬ 
dants were guilty of any fraudulent conduct as averred in 
said paragraph of said bill of complaint. 

21. Answering paragraph 21 of said bill of complaint 
this defendant admits the allegations therein contained, 
except she says that the property when conveyed to Lionel 
P. Russon and wife was subject to a first deed of trust of 
$7,000 and that this defendant had theretofore paid $500 
on account of the principal of said trust. 

22. Answering paragraph 22 this defendant admits that 
Russons occupied said premises following their pur- 

34 chase thereof, and that they paid certain sums on 
account of said purchase, but denies that they paid a 
curtail of $500 on the first trust. This defendant is advised 
by counsel and therefore avers that the remaining allega¬ 
tions of paragraph 22 of said bill of complaint constitute 
conclusions of law and that she is not required to answer 
the same. 

23. Answering paragraph 23 of said bill of complaint 
this defendant admits the allegations therein contained 
and says that title to the property was vested by the sale 
referred to in the name of the defendant Edward T. Hard¬ 
ing acting for and on behalf of this defendant. 

24. This defendant admits the allegations of paragraph 
24 of said bill of complaint. 
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25. Answering paragraph 25 of said bill of complaint 
this defendant denies that the plaintiffs are without knowl¬ 
edge as to who was the holder of the aforesaid note formerly 
secured by a second deed of trust on said property and 
avers that at the time of the institution of the suit in the 
Municipal Court and at all times thereafter the plaintiffs 
knew that said note was owned by this defendant and knew 
that she was the wife of the defendant Donald M. Earll. 
This defendant is without knowledge as to what knowledge 
the plaintiffs had with respect to the relationship between 
the defendant Harding and the defendant Donald M. Earll. 
This defendant denies that the defendants or any of them 
have fraudulently imposed upon the plaintiffs. 

26. This defendant is advised by counsel and therefore 
avers that the allegations of paragraph 26 of said bill of 
complaint constitute conclusions of law and that she is not 
required to answer the same. 

27. This defendant is advised by counsel and therefore 
avers that the allegations of paragraph 27 of said bill 

35 of complaint constitute conclusions of law and that 
she is not required to answer the same. 

28. Answering paragraph 28 of said bill of complaint this 
defendant denies that the reasonable rental value of No. 
3225 Military Road, at the time of the foreclosure sale, 
March 21, 1933, was $100 a month, and avers that the rea¬ 
sonable rental value of said property at said date was be¬ 
tween $75 and $80 a month. This defendant admits that 
the reasonable rental value of premises 417 G Street, N. E. 
on July 14,1933, was approximately $45 a month. 

29. Answering paragraph 29 this defendant denies the 
allegations contained in said paragraph. 

30. Answering paragraph 30 this defendant denies the 
allegations in said paragraph contained. 

31. This defendant is advised by counsel that the allega¬ 
tions of paragraph 31 of said bill of complaint constitute 
conclusions of law and that she is not required to answer 
the same. 

32. This defendant is advised by counsel that the allega¬ 
tions of paragraph 32 of said bill of complaint constitute 
conclusions of law” and that she is not required to answer 
the same. 
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33. This defendant is advised by counsel that the allega- 
i, tions of paragraph 33 of said bill of complaint constitute 

conclusions of law and that she is not required to answer 
the same. 

34. Further answering said bill of complaint and each 
paragraph thereof this defendant says that the bill of com¬ 
plaint of the plaintiffs should be dismissed and moves that 
said bill of complaint be dismissed upon the following 
grounds: 

(a) Plaintiffs, by their bill of complaint, seek collaterally 
to attack the judgment heretofore rendered against 

36 them and to impeach their settlement agreement 
heretofore voluntarily made. 

(b) Plaintiffs do not come into court with clean hands. 

(c) Plaintiffs are guilty of such laches as to bar any 
right to relief in equity. 

fc 35. Further answering said bill of complaint that defen¬ 
dant avers that the plaintiffs did not institute this suit in 
good faith, and that their action in filing this bill consti¬ 
tuted an attempt on their part to embarrass and hinder this 
defendant as owner of said property in her effort to sell the 
same; that this suit was instituted at a time when plaintiffs 
knew that the property was vacant and was producing no 
income and was being advertised for sale, and in order that 
the defendant’s title to the property might be clouded by 
lis pendens and this defendant thereby prevented from ob¬ 
taining a purchaser therefor until this suit could be dis¬ 
posed of, to this defendant’s great and irreparable injury; 
that the sworn allegations of the plaintiff Harry E. Picken 
in said bill of complaint with respect to his lack of knowl¬ 
edge of the relationship of husband and wife existing be¬ 
tween the defendant Donald M. Earll and this defendant 
were wholly false and untrue and were known by said plain¬ 
tiff to be false and untrue at the time they were made, and 
were not made in good faith; that by reason of said acts on 
the part of the plaintiffs this defendant has suffered and is 
continuing to suffer great and irreparable injury and dam¬ 
ages. This defendant avers that she is entitled to have this 
court ascertain and decree the amount of damages suffered 
by this defendant by reason of the acts of the plaintiffs 
aforesaid and to assess said damages against the plaintiffs 
in these proceedings. 
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37 WHEREFORE, THE PREMISES CONSID¬ 
ERED, this defendant prays that the bill of the 
plaintiffs may be dismissed; that this court may ascertain 
the damages suffered by this defendant by reason of the 
wrongful acts of the plaintiffs above mentioned, and enter a 
money decree against said plaintiffs and in favor of this 
defendant for said damages, with execution thereon as at 
law; and that this defendant may have her reasonable costs 
herein incurred. 

LOUISE C. EARLL 

DOUGLAS, OBEAR, MORGAN & CAMPBELL, 

Bv EDMUND D. CAMPBELL 
Attorneys for Louise C. Earll 

District of Columbia, ss: 

I, Louise C. Earll, do solemnly swear that I have read the 
foregoing and annexed answer by me subscribed and know 
the contents thereof, and that the matters and things 
therein contained are true to the best of my knowledge, in¬ 
formation and belief. 

LOUISE C. EARLL 

SUBSCRIBED and sworn to before me this 17th day of 
July, 1936. 

GERTRUDE ELLIS 

(Seal) Notary Public, D. C. 


38 Memorandum 

Filed July 1-1938 

• # # 

This is a suit in equity filed on May 28, 1936 by Harry E. 
and Mattie E. Picken, against Donald M. Earll, Louise C. 
Earll, Albert M. Harding and Edward T. Harding, to set 
aside certain deeds, to reconvey and for an accounting. 

The plaintiff Harry E. Picken is an employee of the Gen¬ 
eral Accounting Office and was, at the time of the trial, 
sixty-nine years of age. The plaintiff Mattie E. Picken is 
his wife. The defendant Donald M. Earll is engaged in the 
real estate business in this District and is the husband of 
the defendant Louise C. Earll. The defendants Albert M. 
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Harding and Edward T. Harding are brothers, and uncles 
of Donald M. Earll. 

In September, 1930 the Pickens were the owners of prem¬ 
ises 417 G St., N. E., encumbered by a deed of trust, dated 
February 7,1927 to the National Savings & Trust Co., Trus¬ 
tee, to secure the American Security & Trust Co. in the 
amount of $2,500. This trust had been reduced to about 
$1,900. The properly was worth about $5,750. 

One Lucien H. Thaden, a real estate broker, interested 
the Pickens in purchasing premises 3225 Military Road, 
Northwest, which had been built and was owned by McKen- 
drie & Ryan, subject to a first trust in favor of B. F. Saul 
Company, in the amount of $7,500. The price of the Mili¬ 
tary Road house was $13,500. The Pickens decided to buy 
that property, and the terms agreed upon were: $1500. cash, 
the purchaser to assume the $7,500. first trust and to give 
back to McKendrie & Ryan a second trust for $4,500, 
39 payable $65.00 a month. Thaden arranged with the 
defendant Donald M. Earll to secure a loan on the G 
Street property. A new first trust for $3250. was put on 
the G Street property to obtain the $1,500 down payment 
on the Military Road property. The payee on the note 
secured by this new first trust was one Hilda W. Nichols, a 
clerk in Earll’s office. The trustees on this new first trust 
were Earll and his uncle, Albert M. Harding. The proceeds 
of this loan were delivered by Earll to the title company 
settling the transaction, less a commission of $65.00, which 
he retained, and less premiums amounting to $14.63 for in¬ 
surance on the property. Unknown to the Pickens, the 
money for this loan was advanced from a “joint account” 
in the name of Earll and his wife, Louise C. Earll. The 
money was transmitted by a check signed by Earll. 

The trustees under the deed of trust which the Pickens 
executed securing this $4,500 on the Military Road prop¬ 
erty were Earll and his uncle, Albert M. Harding. Shortly 
after the Pickens signed the papers at the title company 
to complete the purchase of the Military Road property, 
Ryan offered to sell them the $4,500 deferred purchase 
money note at a discount of $1,000., but Picken was forced 
to decline for lack of funds. Thereafter, while the trans¬ 
action was still in course of settlement' at the title com¬ 
pany, McKendrie & Ryan, unknown to the Pickens, sold 
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this $4,500 note for $3,000 to Earll, one of the trustees in 
the trust deed securing the note. The money came from 
the “joint account’’ of Earll and his wife. 

The Pickens moved into the Military Road property, 
with their married daughter, Martha Elizabeth Cooper, 
and her husband, and made regular payments on the second 
trust note secured on the Military Road property until 
the payment due March 4, 1933, at which time the principal 
had been reduced to $3183.98. In the latter part of 1931 
Picken became pinched for money and wrote to the Fed¬ 
eral-American Bank, where he made his payments, asking 
for an extension of time. The bank did not reply, but 
Earll got in touch with Picken and told him that the bank 
had nothing to do with it, and that he could have an ex¬ 
tension. In the latter part of 1932 Picken again became 
pinched for money. He inquired of the note-teller at the 
Federal-American who held the note, in order that 
40 he might apply for a reduction of his monthly pay¬ 
ments. The teller refused him the information. 
Picken then wrote to Earll on December 24, 1932, since 
Earll had communicated with him on the previous occasion 
and had given him an extension of time. Picken com¬ 
menced that letter as follows: 

As you are interested in the second trust on above prem¬ 
ises, I deem it my duty to inform you of the financial con¬ 
ditions in which I find myself at this time, etc. 

He then set forth that his daughter and her husband, 
whom he depended on for help in paying off the trust as 
promised by them, had separated, and that in addition 
his salary had been reduced, and asked that the payment 
on the trust be reduced from $65.00 to $35.00 a month. Earll 
ignored the letter and on January 5, 1933 Picken again 
wrote him, setting forth his financial situation. In this let¬ 
ter he also said: “A copy of each of the letters is being 
sent Saul & Co., that they may be advised of the situation.” 
Earll called him up the next morning and told him that he 
had better not send copies of the letters to the Saul Com¬ 
pany. Earll then called upon Picken. He refused to let 
him have any reduction, and asked him to hold on as long as 
he possibly could. Earll asked Picken to come down to 
see him at his office and Pickens went down several times. 
Earll told Picken that “his man” had plenty of money and 
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that he would see him through; for him to “hold on”. It 
appears that Earll at all times refused to disclose to Pick- 
en who the holder of the note was. Picken testified that 
he did not know that Earll was a trustee, but assumed he 
was some kind of broker. Earll never enlightened him on 
the point, but told him that he represented the noteholder. 

Picken had several conversations with Earll in Febru¬ 
ary, 1933 and told him that he would have to give up the 
Military Road property and rent a house within his means. 
Earll then tried to interest him in buying another house. 
When conditions became hopeless for Picken to hold 3225 
Military Road, he made arrangements to move into a 
cheaper house which his daughter had bought at 2307-39th 
Street, N. W., and agreed to make the monthly payments 
on it as rent. Just before Picken left 3225 Military Road, 
Earll offered to discuss reduction in monthly payments, but 
Picken was then ready to leave. Earll offered to 
41 endeavor to sell the property at private sale as a 
broker, and put a sign on it. Earll also agreed to 
let one Tully, a real estate salesman, cover the house. 
Picken suggested that a sale might be easier if the house 
were vacant, and Earll agreed. 

On February 4, 1933 Picken wrote to Earll that 
. . . it is absolutely impossible for me to longer meet the 
payments, and that the property must be disposed of by 
either sale, deeding back or foreclosure, whichever you pre¬ 
fer. I have been and am still trying to sell, and have a 
good prospect, but I have been advised by Mr. C. B. Tulley, 
my agent, that the holder of the second trust refuses to 
give a discount for cash on the said trust. It would be 
only fair to allow this discount in consideration of the fact 
that my equity is sacrificed entirely, and the further fact 
that the holder bought this trust at a very heavy discount 
and in the final windup of this business will lose nothing— 
actually ... I am done with the payments further and 
am looking for a house to rent for about the amount of the 
monthly payments on this trust, and within my means. . . 

To this letter Earll replied on February 6,1933 and said: 
I would suggest that you move cautiously as hasty action 
on your part at this time might result in a foreclosure and 
possibly a deficiency judgment against yourself and Mrs. 
Picken, should the property not bring sufficient to cover 
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indebtedness against it. On the other hand, I believe if 
properly handled you can work out of this situation with¬ 
out permitting such a situation to arise. I shall be glad, 
if you so desire, to talk this situation over with you at your 
convenience. 

Picken then wrote to Earll on February 11, 1933 as fol¬ 
lows: 

On the 16th of this month, I will pay the $65 deferred 
payment on the 2nd trust, due on the 4th, and wish to re¬ 
tract that part of my letter of that date in which I stated 
that no further payments would be made. This statement 
of course meant giving up my control, and was not my 
intention. What I had in mind, was the postponement of 
the payments until the house was sold, and certainly did 
not believe I could hold property without payment. 

On February 9, 1933, unknown to Earll, the plaintiffs 
conveyed premises 417 G St., N. E. to their daughter, 
Martha Elizabeth Cooper, by deed recorded on that date, 
and took back from their daughter a deed for the property, 
which thev did not record. Plaintiffs claimed that this con- 
veyance was in consideration of past advances from their 
daughter amounting to somewhat over $700., although 
Picken stated at the trial that the property was worth 
substantially more than this amount above the $3250 
42 first trust on it. In the latter part of February, 1933 
the plaintiffs moved out of the Military Road prop¬ 
erty and into the property on 39th Street, purchased by 
their daughter. 

Prior to moving from 3225 Military Road to the 39th 
Street house, Picken told Earll that he would have to move, 
because he could not hold the property any longer. Picken 
suggested that it would be a good idea for him to move out 
of the house, in order to make it easier to sell. Earll agreed. 

On or about March 8, 1933, Earll came to the plaintiffs 
at their new address, 2307-39th Street, X. W., and asked 
them to sign a letter which he had prepared, directed to 
himself, not mentioning his capacity as trustee, telling him 
that his client might proceed to foreclose. He explained 
to the Pickens that this was a mere formality. Why Earll 
thought it necessary to get the consent of the Pickens, who 
were in default, is not clear. On March 21, 1933 there was 
a foreclosure sale held in the office of Thomas J. Owen & 
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Son (the Earlls in their sworn answers stated that the sale 
was held in front of the premises), at which the property 
was purchased by Edward T. Harding, a brother of the 
trustee A. M. Harding and an uncle of the trustee Donald 
M. Earll, for $2,200. above the first trust of $7,500. Edward 
T. Harding put up no money. The following day a trus¬ 
tees’ deed was given him. All the defendants claimed that 
Edward T. Harding was acting for Louise C. Earll. The 
sum of $2,200. was credited on the note. Plaintiffs saw the 
foreclosure advertisement running in the newspaper, but 
did not attend the sale. 

On May 26,1933 Louise C. Earll, claiming to be the holder 
of the Picken second trust note, filed suit in the Municipal 
Court for a deficiency judgment in the amount of $983.98 
against the plaintiffs herein. In her declaration she set out 
the execution and delivery of the note and of the deed of 
trust to Donald M. Earll and Albert M. Harding, trustees, 
securing the same, the default under the deed of trust, the 
advertisement and foreclosure sale of the property, the 
election thereafter made by her as holder of the deed of 
trust note to declare the balance thereon immediately due 
and payable, and showed credit for the price at which 
43 the property was purchased at foreclosure sale in 
reduction of the amount claimed to be due. Accord¬ 
ing to his testimony, Picken, when the papers were served 
upon him, assumed that Louise C. Earll -was the wife or 

mother of the defendant Earll and that they were all act- 

•> 

ing together in the transaction, but suspected nothing 
wrong, as Earll seemed to know his business. Neither 
Picken nor his wife made any defense to the Municipal 
Court suit nor communicated in any way with the Earlls, 
and permitted judgment to go against them by default on 
June 26, 1933. 

The Municipal Court judgment against the Pickens was 
docketed in the District Court of the United States for the 
District of Columbia, and shortly thereafter Mrs. Earll 
filed a creditor’s bill against them and their daughter in 
said court, in which she sought to set aside as fraudulent 
the conveyance of the property at 417 G Street, N. E., 
from the plaintiffs herein to their daughter, and to have 
said property subjected to the payment of Mrs. Earll’s 
judgment. Thereupon on July 14, 1933 Picken wrote to 
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counsel for Mrs. Earll, offering to settle the case by having 
the property at 417 G Street, N. E. deeded to Mrs. Earll in 
satisfaction of the Municipal Court judgment against him. 
In this letter he said: 

I wish to say that I am particularly desirous of having 
the names of my wife and daughter left out of this case and 
not mentioned further. . . I realize that when default oc- 
i curs on a promissory note, that the defaulter generally loses 
sufficient of his property to cover the default and that Mr. 
Earll is clearly within the law in pursuing the case to that 
end, but, when he bid in the property on Military Road so 
as to create a deficiency, which evidently was his purpose, 
and probably will do the same when property is sold under 
the above suit, I do not think it morally right to push a man 
that far in view of the heavy discount he received on the 
first note. 

Picken’s proposal for settlement was accepted, the G 
Street property was conveyed to Mrs. Earll, and the Munic- 
i ipal Court judgment marked satisfied. On December 5, 
1934 Mrs. Earll conveyed the G Street property to the de¬ 
fendant Edward T. Harding, an uncle of Earll. In Oc¬ 
tober, 1933 Picken wrote Earll a letter in which he referred 
to Louise C. Earll as Earll’s wife. This was after the 
Municipal Court case, and after the deed of the G St. house 
to Mrs. Earll. Picken testified that the transfer of the G 
Street property to his daughter was not fraudulent, and 
further that he referred to Louise C. Earll as Earll’s 
44 wife because in a prior letter from Mrs. Earll’s at¬ 
torney, introduced into evidence, she was referred to 
as Mrs. Earll, and Picken then assumed that she was 
Earll’s wife. 

The upshot of these transactions was that the Pickens 
lost the Military Road property and the G Street property; 
no accounting of any kind teas ever made to them. Louise 
C. Earll, wife of the trustee in the new first trust on the G 
Street property and in the second trust on the Military 
Road property, obtained both houses, holding them through 
Edward T. Harding, the brother of one of the trustees and 
the uncle of the other. 

On May 28, 1936, more than three years after the fore¬ 
closure sale of the Military Road property, the plaintiffs 
filed their bill herein, in which they seek to have this court 
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set aside as fraudulent the foreclosure sale of the Military- 
Road property, based on the alleged disqualification of 
Earll and Albert M. Harding to act as trustees under the 
deed of trust and their alleged concealment of the fact that 
the trust note was held by Mrs. Earll at the time of the 
foreclosure. In the mean time the Military Road property 
(after remaining vacant for 19 months) had been resold to 
a man named Russon, but had been re-acquired by Edward 
T. Harding on behalf of Mrs. Earll under a second fore¬ 
closure when Russon defaulted in the payments, and the G 
Street property had been sold by Mrs. Earll to a third per¬ 
son, one Kaiser, for a net price of approximately $1250 
above the first trust thereon. The Russons paid some $850 
in cash, gave back a second trust of $2950, and made 12 
payments of $85 each, 1 payment of $85.33, and 1 payment 
of $87.21, or about $2,000 in all. Since February, 1937 the 
property has been rented through the office of Jesse H. 
Hedges at $90.00 a month. For a number of months the G 
Street property was rented at $45 a month, and was finally 
sold for $4750, out of which an agent’s commission of $250 
was deducted. 

The defendants have the grace to admit that the fore¬ 
closure sale of May 21, 1933 was “irregular and voidable”. 
In my opinion this whole transaction was tainted with 
fraud. Earll was a trustee, and sustained a fiduciary re¬ 
lationship toward the Pickens—both in regard to the new 
first trust on the G Street property and the second trust on 
the Military Road property. I am convinced that Earll 
dominated this transaction throughout. Moreover, 
45 I am further convinced that Earll himself made the 
loan on the G Street property and also that it was 
his money which was used to purchase the second trust 
note on the Military road property, which -was put in his 
wife’s name. The defendants, of course, claimed that the 
money for the loan on the G Street property and for the 
purchase of the second trust note on the Military Road 
property belonged to Louise C. Earll, the trustee’s wife, 
and that it came from their “joint account”. The defen¬ 
dants’ testimony on this point is far from convincing. They 
claimed that the $3,000 for the second trust note, as well as 
the loan on the G Street property, which were advanced on 
or about Sept. 4, 1930, came out of this account. The rec- 
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ords of the bank showed, however, that on August 25, 1930 
there was only $1200. in the account; on August 27, 1930 it 
was $1760. There were slight variations to August 30th, 
when it was $1798; on September 30th it was $1769; on Oc¬ 
tober 8th it was $2050. It did not appear that at any time 
during this period there was sufficient in this account to 
pay for the G St. loan & the second trust note. No satis¬ 
factory explanation of where the money came from was 
offered. Mrs. Earll’s testimony as to this “joint account” 
is enlightening. She testified that she had been married 
for 20 years; that she was a former school teacher, and at 
the time of her marriage had about $1200. or $1500.; that 
she had never earned anything since her marriage; that 
Earll handled her business; that she didn’t know from 
whom the second trust note was purchased and didn’t know 
who drew the check for it; that she didn’t knoiv how much 
was paid for the note; that she never had the note in her 
hands; that payments on the note were put into the joint 
account; that her money and her husband’s are not kept 
separate; that she didn’t know, even approximately, how 
much she had in the joint account in September, 1930, nor 
how much her husband had in it; that in a sense what is his 
is hers and vice versa; that she didn’t know how much she 
had in the bank at that time; that title to the Military Road 
house upon foreclosure was taken by Harding; that he 
took title because she asked him to do so; that she didn’t 
know whether she could give any reasonable explanation 
for that; that she didn’t know who Helen W. Nichols, payee 
on the trust note on the G Street house was (this is a strain 
upon the court’s credulity—Earll testified at the trial that 
she was a clerk in his office); that she didn’t know whether 
that note was ever endorsed to her; that she never saw that 
note; that the interest on the note was paid at her hus¬ 
band’s office, she thought; that she didn’t know 
46 where that note was; that she didn’t know whether 
she released that deed of trust or not; that she didn’t 
know whether she conveyed the G Street house to E. T. 
Harding or not; that if she did, she didn’t know whether 
lie paid her anything for it or not, and “that covers it”; 
that the property was sold; that she didn’t know who gave 
the deed. 
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I think it fairly clear from this testimony that the money 
advanced was Earll’s own money, and not that of his wife, 
and that the joint account and the taking of the second trust 
note in his wife’s name were mere subterfuges whereby 
Earll endeavored to occupy the conflicting positions of 
creditor and fiduciary and betray his trust, although, under 
Holman v. Ryon, 61 App. D. C. 10, the result would be the 
same if the money advanced had belonged to the wife. 

Earll appears to have been singularly unmindful of the 
trust reposed in him as a fiduciary. On the loan on the G 
Street property he took a $65.00 commission, as well as an 
insurance premium covering the cost of insurance on the 
property. He admitted that he deducted this commission, 
and testified that if he didn’t, he was neglectful (R. 188). 
As to the Military Road property, although he was a trus¬ 
tee, he purchased the second trust note, unknown to the 
Pickens, at a discount of $1,500. In addition, he refused 
to disclose to Picken who the holder of the second trust note 
was, and that he himself was the actual creditor. Picken 
was entitled to a full and fair disclosure, and Earil’s con¬ 
duct in suppressing the information was a badge of fraud. 

The defendants do not dispute that the Pickens could 
have had the foreclosure sale of the Military Road property 
set aside at the time, but urge the following propositions 
to defeat the plaintiffs ’ right to relief in this case: 

The defendants first urge that the plaintiffs are barred 
by laches. I do not think so. In the Ryon case, supra, the 
court said (p. 14): 

Was the plaintiff guilty of laches? It is a familiar rule 
that the period of delay or neglect necessary to constitute 
laches varies with the peculiar circumstances of each case, 
and, unlike the statute of limitations, is not subject to an 
arbitrary rule. 

47 While the evidence shows that Picken upon several 
occasions “assumed” that Louise C. Earll was 
Earll’s wife, it does not appear that he actually knew of the 
relationship for some time after the foreclosure sale. Cer¬ 
tain it is that Earll did not inform him of the relationship. 
Moreover, it was not incumbent upon the Pickens to suspect 
their trustee. The defendants cannot complain that the 
Pickens were not more alert to discover the duplicity of 


42 


D. M. EARLL ET AL. VS. H. E. PIC KEN ET AL. 


Earll. In my view it would be unconscionable to close the 
doors of equity to these plaintiffs upon the ground of laches. 

The defendants next urge that plaintiffs do not come into 
equity with clean hands. They base this charge upon the 
conveyance of the G Street property by the Pickens to their 
daughter. I am convinced that the Pickens did not make 
this conveyance with intent to defraud. Picken’s testimony 
was that the conveyance was made because of prior ad- 
i vances of the daughter, amounting to some $700. The 
charge of unclean hands comes with ill grace from the de¬ 
fendants, for, had Earll not betrayed his trust, but ac¬ 
counted to the Pickens for the $1500. discount and the inter- 
! est wrongfully collected, there would have been a balance 
of $1085. due the Pickens after the foreclosure sale, and no 
deficiency judgment would have resulted. 

The defendants further urge that the plaintiffs, with no¬ 
tice of all the pertinent facts, or sufficient notice to put them 
i upon inquiry, ratified and affirmed the sale by their acquies- 
i cence therein and their affirmative settlement of the dispute 
in July, 1933. The Pickens did not have knowledge of all 
the facts either when the foreclosure sale was had or when 
the G Street property was deeded to Mrs. Earll in July, 
1933. Moreover, the defendants lose sight of the fiduciary 
relationship which existed, and the fact that in such a case, 
as the Court of Appeals said in Thompson v. Park Savings 
Bank , 66 W. L. R. 333: 

the rule to be applied is, that to establish waiver or ratifica¬ 
tion by a cestui que trust it must be shown that the waiver 
or ratification was made with full knowledge of all the ma¬ 
terial particulars and circumstances, and that the cestui que 
trust was fully apprised of the effect of the acts ratified, 
and of his or her legal rights in the matter. . . . The cestui 
que trust must, therefore, not only have been acquainted 
with the facts, but apprised of the law, how these facts 
would be dealt with by a court of equity. . . Judge 
48 Hough, likewise, in Gates et al. v. Megargel, 266 F. 

811, 820, said it is plain law that a cestui who has 
been wronged by his trustee can only be held to have ratified 
iwhen he not only knows the facts, but is informed of his 
rights under the law. 

i Finally, the defendants urge that the Municipal Court 
proceedings, culminating in the default deficiency judg- 


D. M. EARLL ET AL. VS. H. E. PICKEN ET AL. 


43 


ment, are determinative of the questions here involved, and 
that the instant suit is barred by the doctrine of res judi¬ 
cata. 

The defendants rely upon United States v. Throckmor¬ 
ton, 98 U. S. 61, urging that the fraud in this case is intrin¬ 
sic, and not extrinsic, and that since the matter was not 
raised in the Municipal Court, the plaintiffs are concluded 
for all time. In the Throckmorton Case the Court said (P. 
65): 

But there is an admitted exception to this general rule 
in cases where, by reason of something done by the success¬ 
ful party to a suit, there was in fact no adversary trial or 
decision of the issue in the case. Where the unsuccessful 
party has been prevented from exhibiting fully his case, by 
fraud or deception practised on him by his opponent, as by 
keeping him away from court, etc. . . . these, and similar 
cases which show that there has never been a real contest 
in the trial or hearing of the case, are reasons for which 
a new suit may be sustained to set aside and annul the 
former judgment or decree, and open the case for a new 
and a fair hearing. 

I am not convinced that the fraud perpetrated by Earll 
was intrinsic, as distinguished from extrinsic. It is true 
that the fraud made the foreclosure sale voidable, but the 
fraud did not cease immediately after the foreclosure sale. 
Defendants again lose sight of the relationship of trust and 
confidence which existed between the trustee and the ces- 
tuis que trustent, who were not dealing at arm’s length. 
There was a solemn and continuing duty upon the trustee 
to speak and to make known all the facts and circumstances, 
both to the Pickens and to the Municipal Court, not only 
prior to the Municipal Court proceeding but during it. 

In the case of Laun v. Kipp, 155 Wis. 547, 5 A. L. R. 655, 
where a similar situation was involved, the Supreme Court 
of Wisconsin said: 

It is not a case where one may, by mere silence, permit a 
judgment to go in his favor which is unjust. In ordinary 
situations one may, legally if not morally, keep silent and 
profit by his adversary’s ignorance. That is neither fraud 
intrinsic, as in case of perjury, nor fraud extrinsic, within 
the Throckmorton rule. But where there is a solemn duty 
to speak, independently of coercion, and in a judicial con- 
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troversy as well, whether asked to speak or not, and there 
is a failure to speak, resulting in the enrichment - of the 
wrongdoer and the impoverishment of the one to 
, 49 whom that duty is owing, there is a fraud of most 
serious nature, and, in a sense, both intrinsic and ex¬ 
trinsic. . . . 

Here the respondent, as before suggested, owed to ap¬ 
pellants the active duty, independently of any litigation, to 
make a full disclosure of his transactions as trustee. That 
duty he owed, in a high degree, in the litigation, and also he 
i owed the duty of making such disclosure to the court and 
to its referee. 

After a careful consideration of this case, I am of opin¬ 
ion that the plaintiffs are entitled to a decree. 

In awarding relief in this case certain things must be 
borne in mind. In the first place, it is clear that the Pickens 
were financially unable to carry the Military Road prop¬ 
erty, and it is not suggested that their financial embarrass¬ 
ment was in any manner caused by Earll, although he of 
course took advantage of it. Further, had Earll been act¬ 
ing for a third person who had acquired the second trust 
note at a $1,500. discount, the plaintiffs would have no cause 
to complain. The plaintiffs concede that the $2,200. bid for 
the Military Road property at the foreclosure sale was a 
fair and adequate price. 

i As to conveying the Military Road property back to the 
Pickens, the following must be borne in mind: Picken is a 
government clerk, and his financial difficulties arose from 
the fact that his salary had been reduced, and his daughter 
and her husband, who had been helping to make the pay¬ 
ments, became separated. It appears that the daughter 
and her husband are now reconciled and living with the 
Pickens, but it also appears that Picken has now obligated 
himself to make payments on the 39th Street property 
(which was bought by the daughter), making the payments 
“as rent”. Moreover, Picken is very near the retirement 
age, and when he is retired his income will be greatly re¬ 
duced. Further, he experienced difficulty in carrying the 
Military Road property at a time when he was receiving- 
rents from the G Street property; the latter property is 
now gone. Picken’s own testimony sheds light on his at¬ 
titude in the matter. He testified that he wanted the Mili- 
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tary Road property back, and was willing to pay the notes 
on the property if he could dispose of the property. (R. 
102 ) 

As to the house at 417 G Street, N. E., it appears 
50 that that property has been sold to a third party, one 
Roy S. Kaiser. 

Had the trustee, Earll, acted in good faith and given the 
Pickens credit for the $1500. discount, as well as the in¬ 
terest wrongfully taken by him on the second trust, amount¬ 
ing to $568.98, they would have owed only $1115., and when 
the property was bought at the foreclosure sale for $2,200. 
they were entitled to the balance of $1085 and there would 
have been no deficiency and no necessity for proceeding 
against the Pickens’ house at 417 G St., N. E. 

I think that an equitable disposition of this case would 
be for the defendants Earll to pay to the plaintiffs the fol¬ 
lowing amounts to which they are entitled, in round figures 
as follows: 

Amount to which the Pickens were rightfully en¬ 
titled after the foreclosure sale. $1085. 

Profit on the sale of 417 G St., N. E. 1250. 

Rents received on 417 G St., N. E. prior to its sale 765. 


$3100. 

The plaintiffs are also entitled to have the defendants 
cancel and deliver up to plaintiffs their note in the amount 
of $3250, made on or about September 4, 1930, secured on 
premises 417 G St., N. E. 

Counsel will prepare a decree in accordance with the 
above. 

PEYTON GORDON 

Justice 

June 30, 1938. 

51 Findings of Fact 

Filed August 15 1938 
* # # 

1. This is a suit in equity filed on May 28, 1936 by Harry 
E. and Mattie E. Pieken against Donald M. Earll, Louise C. 
Earll, Albert M. Harding and Edward T. Harding, to set 
aside certain deeds, to reeonvey, for accounting, for dam- 
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ages, and for general relief. Donald M. Earll and Albert 

M. Harding are sued both as individuals and as trustees, 
the other defendants as individuals. 

2. The plaintiff, Harry E. Picken, is an employee of the 
General Accounting Office and was, at the time of the trial, 
sixty-nine years of age. The plaintiff, Mattie E. Picken, is 
his wife. The defendant Donald M. Earll is engaged in the 
real estate business in this District and is the husband of 
the defendant Louise C. Earll. The defendants Albert M. 
Harding and Edward T. Harding are brothers, and uncles 
of Donald M. Earll. 

3. In September, 1930, the Pickens were the owners of 
premises 417 G Street, N. E., encumbered by a deed of 
trust dated February 7, 1927, to the National Savings & 
Trust Co., Trustee, to secure the American Security & 
Trust Co. in the amount of $2,500. This trust had been re¬ 
duced to about $1,900. The property was worth about 
$5,750. 

4. One Lucien H. Thaden, a real estate broker, interested 
the Pickens in purchasing premises 3225 Military Road, 

N. W., w’hieh had been built and was owmed by McKendrie 

& Ryan, subject to a first trust in favor of B. F. Saul 
52 Company in the amount of $7,500. The price of the 

Military Road house was $13,500. The Pickens de¬ 
cided to buy that property, and the terms agreed upon 
were: $1,500 cash, the purchaser to assume the $7,500 first 
trust, and give back to McKendrie & Ryan a second trust 
for $4,500, payable $65.00 a month, including interest. 
Thaden arranged with the defendant, Donald M. Earll, to 
secure a loan on the G Street property. A new first trust 
for $3250 was put on the G Street property. The net 
amount, together with some additional cash put in by the 
Pickens, made the $1,500 down payment on the Military 
Road property. The payee on the note secured by this new 
first trust was one Hilda W. Nichols, a clerk in Earll’s 
office. The trustees on this new first trust were Earll and 
his uncle, Albert M. Harding. The proceeds of this loan 
were delivered by Earll to the title company settling the 
transaction, less a commission of $65.00, which he retained, 
and less premiums amounting to $14.63 for insurance on 
the property. Unknown to the Pickens, the money for this 
loan was advanced from a “joint account” in the name of 
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Earll and his wife, Louise C. Earll. The money was trans¬ 
mitted by a check signed by Earll. 

5. The trustees under the deed of trust which the Pickens 
executed securing this $4500 on the Military Road property 
were Earll and his uncle, Albert M. Harding. Shortly after 
the Pickens signed the papers at the title company to com¬ 
plete the purchase of the Military Road property, Ryan 
offered to sell them the $4,500 deferred purchase money 
note at a discount of $1,000, but Picken was forced to de¬ 
cline for lack of funds. Thereafter, while the transaction 
was still in course of settlement at the title company, Mc- 
Kendrie & Ryan, unknown to the Pickens, sold this $4,500 
note for $3,000 to Earll, one of the trustees in the deed of 
trust securing the note. The money came from the “joint 
account” of Earll and his wife. 

6. The Pickens moved into the Military Road property 
with their married daughter, Martha Elizabeth Cooper, and 
her husband, and made regular payments on the second 
trust note secured on the Military Road property until the 
payment due March 4,1933, at which time the principal had 

been reduced to $3,183.98. In the latter part of 1931 
53 Picken became pinched for money and wrote to the 

Federal-American Bank, where he made his pay¬ 
ments, asking for an extension of time. The bank did not 
reply, but Earll got in touch with Picken and told him that 
the bank had nothing to do with it, and that he could have 
an extension. In the latter part of 1932, Picken again be¬ 
came pinched for money. He inquired of the note-teller at 
the Federal-American who held the note, in order that he 
might apply for a reduction of his monthly payments. The 
teller refused him the information. Picken then wrote to 
Earll on December 24, 1932, since Earll had communicated 
with him on the previous occasion and had given him an 
extension of time. Picken commenced that letter as fol¬ 
lows : 

As you are interested in the second trust on above prem¬ 
ises, I deem it my duty to inform you of the financial con¬ 
ditions in which I find myself at this time, etc. 

He then set forth that his daughter and her husband, whom 
he depended on for help in paying off the trust as promised 
by them, had separated, and that in addition his salary had 
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been reduced, and asked that the payments on the trust be 
reduced from $65.00 to $35.00 a month. Earll ignored the 
letter and on January 5, 1933 Picken again wrote him, set¬ 
ting forth his financial situation. In this letter he also 
said: “ A copy of each of the letters is being sent Saul & Co., 
that they may be advised of the situation.” Earll called 
him up the next morning and told him that he had better 
not send copies of the letters to the Saul Company. Earll 
then called upon Picken. He refused to let him have any 
reduction, and asked him to hold on as long as he possibly 
could. Earll asked Picken to come down to see him at his 
office and Picken went down several times. Earll told 
Picken that “his man” had plenty of money and that he 
would see him through; for him to “hold on”. Earll at all 
times refused to disclose to Picken who the holder of the 
note was. Picken did not know that Earll was a trustee, 
but assumed he was some kind of broker. Earll never en¬ 
lightened him on the point, but told him that he represented 
the noteholder. 

7. Picken had several conversations with Earll in Feb¬ 
ruary, 1933 and told him that he would have to give up the 
Military Road property and rent a house within his means. 
Earll then tried to interest him in buying another house. 

When conditions became hopeless for Picken to hold 
54 3225 Military Road, he made arrangements to move 

into a cheaper house which his daughter bought at 
2307-39th Street, X. \V., and agreed to make the monthly 
payments on it as rent. Just before Picken left 3225 Mili¬ 
tary Road. Earll offered to discuss reduction in monthlv 
payments, but Picken was then ready to leave. Earll offered 
to endeavor to sell the property at private sale as a broker, 
and put a sign on it. Earll also agreed to let one Tullv, a 
real estate salesman, selected by Picken, cover the house. 
Picken suggested that a sale might be easier if the house 
were vacant, and Earll agreed. 

On February 4, 1933 Picken wrote to Earll that 

... It is absolutely impossible for me to longer meet the 
payments, and that the property must be disposed of by 
either sale, deeding back or foreclosure, whichever you pre¬ 
fer. I have been and am still trying to sell, and have a good 
prospect, but T have been advised by Mr. C. B. Tulley, my 
agent, that the holder of the second trust refuses to give a 
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discount for cash on the said trust. It would be only fair 
to allow this discount in consideration of the fact that my 
equity is sacrificed entirely, and the further fact that the 
holder bought this trust at a very heavy discount and in the 
final windup of this business will lose nothing—actually. 
... I am done with the payments further and am looking 
for a house to rent for about the amount of the monthly 
payments on this trust, and within my means ... 

To this letter Earll replied on February 6, 1933 and said: 

I would suggest that you move cautiously as hasty action 
on your part at this time might result in a foreclosure and 
possibly a deficiency judgment against yourself and Mrs. 
Picken, should the property not bring sufficient to cover in¬ 
debtedness against it. On the other hand, I believe if prop¬ 
erly handled you can work out of this situation without per¬ 
mitting such a situation to arise. I shall be glad, if you so 
desire, to talk this situation over with you at your con¬ 
venience. 

Picken then wrote to Earll on February 11,1933 as follows: 

On the 16th of this month, I will pay the $65 deferred 
payment on the 2nd trust, due on the 4th, and wish to re¬ 
tract that part of my letter of that date in which I stated 
that no further payments would be made. This statement 
of course meant giving up my control, and was not my in¬ 
tention. What I had in mind, was the postponement of the 
payments until the house was sold, and certainly did not 
believe I could hold property without payment. 

8. On February 9, 1933, unknown to Earll, the plaintiffs 
conveyed premises 417 G Street, N. E. to their daughter, 
Martha Elizabeth Cooper, by deed recorded on that date, 
and took back from their daughter a deed for the property, 
which they did not record. The daughter was having 
trouble with her estranged husband, and the reason 
55 for taking a deed back from her was to prevent the 
house from falling into the hands of the husband if 
anything should happen to her. Promptly after the trans¬ 
fer Picken wrote Earll that thereafter payments of in¬ 
terest on the $3250 trust would be made by him as agent for 
his daughter. This conveyance was in consideration of 
past advances to them from their daughter, amounting to 
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somewhat over $700, although Pieken stated at the trial 
that the property was worth substantially more than this 
amount above the $3250 first trust on it. 

9. Prior to moving from 3225 Military Road to the 39th 
Street house, Pieken told Earll that he would have to move, 
because he could not hold the property any longer. Pieken 
suggested that it would be a good idea for him to move out 
of the house, in order to make it easier to sell. Earll 
agreed. In the latter part of February, 1933, the plaintiffs 
moved out of the Military Road property and into the prop¬ 
erty on 39th Street purchased by their daughter. 

10. On or about March 8, 1933 Earll came to the plain¬ 
tiffs at their new address and asked them to sign a letter 
which he had prepared, directed to himself, not mentioning 
his capacity as trustee, telling him that his client might 
proceed to foreclose. He explained to the Pickens that this 
was a mere formality. On March 21, 1933 there was a 
foreclosure sale held in the office of Thomas J. Owen & 
Son, at which the property was purchased by Edward T. 
Harding, a brother of the trustee, A. M. Harding, and an 
uncle of the other trustee, Donald M. Earll, defendant, for 
$2,200 above the first trust of $7,500. Edward T. Harding 
put up no money. The following day a trustee’s deed was 
given him. All the defendants claimed that Edward T. 
Harding was acting for Louise C. Earll. The sum of $2,200 
was credited on the note. Plaintiffs saw the foreclosure 
advertisement running in the newspaper, but did not at¬ 
tend the sale. There were only two or three people at the 
sale. 

11. On May 26, 1933 Louise C. Earll, claiming to be the 
iholder of the Pieken second trust note, filed suit in the 
Municipal Court for a deficiency judgment in the amount of 
$983.98 against the plaintiffs herein. In her declaration 
she set out the execution and delivery of the note and of 
the deed of trust to Donald M. Earll and Albert M. Hard¬ 
ing, trustees, securing the same, the default under the deed 

of trust, the advertisement and foreclosure sale of 
56 the property, the election thereafter made by her as 

holder of the deed of trust note to declare the bal¬ 
ance thereon immediately due and payable, and showed 
credit for the price at which the property was purchased 
at foreclosure sale in reduction of the amount claimed to be 


D. M. EARLL ET AL. VS. H. E. PICKEN ET AL. 


51 


due. Picken, when the papers were served upon him, as¬ 
sumed that Louise C. Earll was the wife or mother of the 
defendant Earll and that they were all acting together in 
the transaction, but suspected nothing wrong, as Earll 
seemed to know his business. They had no business ex¬ 
perience or knowledge of law, and no money. They thought 
everything must be regular, if harsh, so that nothing could 
be done by them. Therefore, neither Picken nor his wife 
made any defense to the Municipal Court suit, nor com¬ 
municated in any way with the Earlls, and permitted judg¬ 
ment to go against them by default on June 26, 1933. 

12. The Municipal Court judgment against the Pickens 
was docketed in the District Court of the United States for 
the District of Columbia, and shortly thereafter Mrs. Earll 
filed a creditor’s bill against them and their daughter in 
said court, in which she sought to set aside as fraudulent 
the conveyance of the property at 417 G Street, N. E., from 
the plaintiffs herein to their daughter, and to have said 
property subjected to the payment of Mrs. Earll’s judg¬ 
ment. Thereupon on July 14, 1933 Picken wrote to counsel 
for Mrs. Earll, offering to settle the case by having the 
property at 417 G Street, N. E. deeded to Mrs. Earll in sat¬ 
isfaction of the Municipal Court judgment. In this letter 
he said: 

I wish to say that I am particularly desirous of having 
the names of my wife and daughter left out of this case and 
not mentioned further. ... I realize that when default oc¬ 
curs on a promissory note, that the defaulter generally 
loses sufficient of his property to cover the default and that 
Mr. Earll is clearly within the law in pursuing the case to 
that end, but, when he bid in the property on Military Road 
so as to create a deficiency, which evidently was his pur¬ 
pose, and probably will do the same when property is sold 
under the above suit, I do not think it morally right to push 
a man that far in view of the heavy discount he received 
on the first note. 

13. Picken’s proposal, made in ignorance of the law gov¬ 
erning such cases, was accepted, the G Street property was 

conveyed to Mrs. Earll by deed of the daughter 
57 dated July 14, 1933, recorded July 18, 1933, and the 

Municipal Court judgment was marked satisfied. 
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Mrs. Earll then continued to collect rent of $45.00 a month 
on 417 G Street, and on December 5, 1934 made a deed con¬ 
veying the property to the defendant Edward T. Harding, 
and on the same day said Harding made a deed conveying 
the same property to one Roy S. Keyser, and took back 
from him two deeds of trust dated December 6, 1934, both 
to the defendants Donald M. Earll and A. M. Harding as 
trustees, one to secure him in the amount of $3,000, payable 
in three years, and the other to secure him in the amount of 
$750, payable $15 a month. The property was sold to Key¬ 
ser for a consideration of $4750, subject to a commission of 
$250. In October, 1933, Picken wrote Earll a letter in 
which he referred to Louise C. Earll as Earll’s wife. This 
was after the Municipal Court case, and after the deed of 
the G Street property to Mrs. Earll. Picken referred to 
Louise C. Earll as Earll’s wife because in a prior letter 
from Mrs. Earll’s attorney, introduced in evidence, she was 
referred to as Mrs. Earll, and Picken then assumed that 
she was Earll’s wife. 

14. The upshot of these transactions was that the Pick¬ 
ens lost the Military Road property and the G Street prop¬ 
erty. No accounting was ever made to them. Louise C. 
Earll, wife of the trustee in the new first trust on the G 
Street property and in the second trust on the Military 
Road property, obtained both houses, holding them through 
Edward T. Harding, the brother of one of the trustees and 
the uncle of the other. 

15. On May 28, 1936, more than three years after the 
foreclosure sale of the Military Road property, the plain¬ 
tiffs filed their bill herein, in which they seek to have this 
court set aside as fraudulent the foreclosure sale of the 
Military Road property, based on the alleged disqualifica¬ 
tion of Earll and Albert M. Harding to act as trustees under 
the deed of trust and their alleged concealment of the fact 
that the trust note was held by Mrs. Earll at the time of the 
foreclosure. In the meantime the Military Road property 
(after remaining vacant for 19 months) had been resold to 

i a man named Russon, but had been re-acquired by Edward 
T. Harding on behalf of Mrs. Earll under a second fore- 

! closure when Russon defaulted in the payments, and the 
G Street property had been transferred from Mrs. Earll 
to Edward T. Harding and sold to a third person, one 



D. M. EARLL ET AL. VS. H. E. PICKEN ET AL. 


53 


58 Kevser, for a net price of approximately $1250 above 
the first trust thereon. The Russons paid some $850 
in cash, gave back a second trust of $29*50, and made 12 pay¬ 
ments of $85 each, 1 payment of $85.33, and 1 payment of 
$87.21, or about $2,000 in all. Since February, 1937, the 
property has been rented through the office of Jesse H. 
Hedges at $90.00 a month. For a number of months the 
G Street property was rented at $45 a month, and was 
finally sold for $4750, out of which an agent’s commission 
of $250 was deducted. 

16. The defendant Donald M. Earll dominated this trans¬ 
action throughout. He himself made the loan on the G 
Street property and it was his money, not that of his wife, 
which was used to purchase the second trust note on the 
Military Road property, which note was taken in his wife’s 
name. The “joint account” and the taking of the second 
trust note in his wife’s name were subterfuges whereby 
Earll endeavored to occupy the conflicting positions of cred¬ 
itor and fiduciary and betray his trust. 

17. The loan by Earll on the G Street property and the 
$3,000 for the second trust note on the Military Road prop¬ 
erty, advanced on or about September 4, 1930, did not come 
from this 4 ‘joint account”. The records of the bank showed 
that at no time during this period was there sufficient in 
tins “joint account” to cover the G Street loan and the 
price of the second trust note on the Military Road prop¬ 
erty. No explanation of where the money came from was 
offered by the defendants. 

18. The plaintiffs are not now financially able to carry 
the Military Road property if it should be reconveyed to 
them. 

Conclusions of Law 

The Court finds that the plaintiffs have proved the alle¬ 
gations of their bill, and accordingly holds: 

1. That the defendants Earll were guilty of perpetrating 
a fraud upon the plaintiffs Picken by reason of the secret 
purchase of the $4,500 second trust note at a discount, and 
bv reason of Earll’s conduct in concealing and in refusing 
to disclose his interest in the transaction, and by reason of 
the subsequent proceedings in the Municipal Court, cul¬ 
minating in the deficiency judgment against the Pickens. 
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59 2. That the defendant Louise C. Earll, by the fraud 

of herself and the other defendants, obtained a judg¬ 
ment in the Municipal Court which should be held for 
naught. 

3. That the deed given by Martha Elizabeth Cooper to 
Louise C. Earll was obtained as a result of the aforesaid 

i fraud, and therefore would be subject to be set aside, ex¬ 
cept for the fact that the property has since been sold, and, 
so far as appears, to an innocent third person for value. 

4. That the plaintiffs’ cause of action is not barred by 
laches. 

5. That the defendants’ defense of ratification on the 
I part of the plaintiffs fails, because the plaintiffs were ees- 

tuis que trustent and did not know all the material par¬ 
ticulars and circumstances and were not apprised of the 
law and how the facts, if they had known them, would be 
dealt with by a court of equity. 

, 6. That the conveyance of the G Street property to their 

daughter Martha Elizabeth Cooper, by the Pickens, and 
her conveyance back to them were not fraudulent, and the 
plaintiffs’ cause of action is not barred by the doctrine of 
unclean hands. 

i 7. That the plaintiffs’ cause of action is not barred by 
the doctrine of res judicata. 

\ 8. That the plaintiffs are entitled to the return of the 

$3250 note marked paid and canceled. 

! 9. That, in view of the fact that the plaintiffs are finan¬ 

cially unable to carry the Military Road property if it were 
reconveyed to them, and the G Street property has been 
iconveyed to a third party, the plaintiffs are entitled to a 
decree ordering the defendants Donald M. Earll and Louise 
;C. Earll to pay to the plaintiffs the sum of $3,100.00, made 
up as follows: 

Amount to which the Pickens were entitled after 


the foreclosure sale. $1085.00 

Profit on the Sale of 417 G St., N. E. 1250.00 

Rents received on 417 G St., N. E. prior to sale 765.00 


$3100.00, 

with interest from the date of the decree herein, 
i PEYTON GORDON 

Justice 
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60 Exceptions to Findings of Fact and Conclu¬ 

sions of Law 

Filed August 311938 

• * « 

The defendants note the following exceptions to the find¬ 
ings of fact and conclusions of law entered in this cause: 

Defendants except to the following statements in the 
6th finding of fact; “Earll ignored the letter * * *. Earll 
told Picken that ‘his man’ had plenty of money and that he 
would see him through; for him to ‘hold on’. * * * Picken 
did not know Earll was a trustee, but assumed he was some 
kind of broker.” 

The defendants except to the first paragraph of the 7th 
finding of fact. 

The defendants except to all of the 8th finding of fact ex¬ 
cept the first sentence thereof. 

The defendants except to the 9th finding of fact. 

The defendants except to the following statement con¬ 
tained in the 11th finding of fact: “They had no business 
experience or knowledge of law, and no money.” 

The defendants except to the following statements in the 
13th finding of fact: “Picken’s proposal, made in 

61 ignorance of the law governing such cases. * * * 
Picken referred to Louise C. Earll as Earll’s wife be¬ 
cause in a prior letter from Mrs. Earll’s attorney, intro¬ 
duced in evidence, she was referred to as Mrs. Earll and 
Picken then assumed that she was Earll’s wife. 

The defendants except to the 16th finding of fact. 

The defendants except to the 17th finding of fact. 

The defendants except to the 18th finding of fact. 

Conclusions of Law 

The defendants except to each and every of the conclu¬ 
sions of law entered by Court. 

DOUGLAS, OBEAR & CAMPBELL 

By EDMUND D. CAMPBELL 
Attorneys for Defendants 

The foregoing exceptions are hereby allowed. 

PEYTON GORDON 
Justice 
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62 Exceptions to- Findings of Fact and Conclu- 

i sions of Law 

Filed August 31 1938 

• • * 

The plaintiffs object and note exceptions to the findings 
of fact and conclusions of law made by the court in the 
above-entitled cause in the respects following, viz: 

Findings of Fact 

That the court failed to show in its findings of fact that 
the defendants Earll bought the $4500 second trust note at 
a discount of $1500 and received from the plaintiffs pay¬ 
ments totalling $1885, $1316.02 purporting to be paid on 
account of principal and $586.98 on account of interest; that 
by crediting all payments against the amount of $3000 paid 
by the Earlls for the note, the plaintiffs’ balance on the 
date of foreclosure was $1115, which, subtracted from the 
$2200 bid at the foreclosure sale, would leave $1085 to be 
paid over to the plaintiffs. 

i Conclusions of Law 

That the court failed and committed error in not allow¬ 
ing plaintiffs interest on the sum of $1085 from March 21, 
1 1933, interest on $1250 from December 5, 1934, and interest 
on $765 from December 5, 1934. 

That the Court failed and committed error in not re¬ 
quiring the defendants Earll to pay to plaintiffs the sum of 
lapproximately five hundred dollars paid on account of first 
trust interest, and legitimate expenses incurred by the 
, Earlls in holding the property. 

63 That the court failed and committed error in not 
requiring the defendants to pay over the amount of 

all rents collected on the Military Road property. 

That the court failed and committed error in not requir¬ 
ing defendants Earll to pay to plaintiffs the $65 commis- 
!sion exacted in placing the $3250 first trust on the G Street 
property, and in not requiring said defendants to pay the 
amount of insurance commission exacted from plaintiffs. 

That the court failed and committed error in not re¬ 
quiring defendants Earll to repay interest paid by the 
plaintiffs on the $3250 trust. 
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That the court failed and committed error in not re¬ 
quiring the defendants Earll to pay interest on all interest 
received by them from the plaintiffs. 

JOHN P. LABOPISH 
Attorney for Plaintiffs 

The foregoing exceptions are hereby allowed. 

PEYTON GORDON 
Justice 

64 Decree 

Filed August 31 1938 

mm * 

This cause came on to be heard at this term, and there¬ 
upon, upon consideration of the same, and the Court having 
found as set out in its memorandum and findings, and hav¬ 
ing concluded as matter of law that plaintiffs are entitled 
to relief against the defendant Donald M. Earll as trustee 
and as individual, and the defendant Louise C. Earll, it is 
by the Court this 31st dav of August, 1938, ADJUDGED, 
ORDERED AND DECREED as follows, viz: 

1. That the defendants Donald M. Earll as trustee and 
as individual and the defendant Louise C. Earll be, and 
they are hereby required to pay to the plaintiffs Harry M. 
Picken and Mattie E. Picken the sum of $3100, with interest 
thereon from this date, and said plaintiffs shall have exe¬ 
cution hereon as on a judgment at law. 

2. That said defendants be, and they are hereby required 
to cancel and deliver up to plaintiffs forthwith the note 
made by plaintiffs to the order of Hilda W. Nichols on or 
about September 4, 1930, secured on premises 417 G Street, 
N. W., Washington, D. C. 

3. That said defendants be, and they are hereby required 
to pay the costs of this proceeding as taxed by the Clerk 
in this Court. 

PEYTON GORDON 
Justice 

From the foregoing decree the defendants note an ap¬ 
peal in open court. The Court fixes the cost bond on said 
appeal in the sum of $100, or, in lieu thereof, deposit of 
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$50 in cash and fixes a supersedeas bond in said appeal in 
the amount of $4500. 

65 The defendants having noted an appeal from the 
foregoing decree, the plaintiffs now note a cross¬ 
appeal in open court. The cost bond on said cross-appeal 
is fixed at $100, or, in lieu thereof, a deposit of $50 in cash. 

PEYTON GORDON 
Justice 


Memoranda 

SEPTEMBER 14-1938. 

Bond ($4500) of defendants Earll on appeal approved 
and filed. 

Bond on appeal of plaintiffs for costs ($100) approved 
and filed. 


66 Assignment of Errors 

Filed September 14 1938 

* # # 

Come now the appellants Donald M. Earll and Louise C. 
i Earll and assign the following errors to the actions of the 
trial court in the above entitled cause: 

1. The court erred in making the Findings of Fact and 
: Conclusions of Law to which exceptions have been noted 

by the defendants. 

2. The court erred in holding that the plaintiffs were 
without notice that the defendant Donald M. Earll was a 
trustee under the deed of trust at the time of the fore¬ 
closure sale and at the time of the suit for deficiency judg¬ 
ment in the Municipal Court. 

i 3. The court erred in holding that the plaintiffs were 
without notice of the interest of the defendants Donald M. 
Earll or Louise C. Earll, his wife, in the second trust note 
at the time of the filing and the service upon the plaintiffs 
of the suit for deficiency judgment in the Municipal Court. 
4. The court erred in holding that the defendants were 
guilty of fraud. 

67 5. The court erred in failing to hold that the plain¬ 
tiffs did not come into equity with clean hands. 
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6. The court erred in failing to hold that the plaintiffs 
were barred from maintaining this suit by laches. 

7. The court erred in failing to hold that the plaintiffs 
are barred from maintaining this suit by acquiescence in 
and ratification of the acts of the defendants complained 
of in this suit. 

8. The court erred in failing to hold that the plaintiffs 
are barred from maintaining this suit by res judicata. 

9. The court erred in holding that the purchase of the 
second trust note at a discount and collection of interest 
thereon was wrongful. 

10. The court erred in finding for the plaintiffs and in 
awarding a money decree against the defendants Donald 
M. Earll and Louise C. Earll. 

11. The court erred in failing to dismiss plaintiffs’ bill 
of complaint. 

CHAS. A. DOUGLAS 
EDMUND D. CAMPBELL 
Attorneys for Appellants 

Service of a copy of the foregoing Assignment of Er¬ 
rors acknowledged this 13 day of September, 1938. 

JOHN P. LABOFISH 
Attorney for Plaintiffs 

68 Plaintiffs’ (Cross Appellants ’) Assignment of 

Errors 

Filed September 14 1938 

# # # 

Come now the cross appellants (plaintiffs) Harry E. 
Picken and Mattie E. Picken, and assign the following 
errors to the actions of the trial court in the above-entitled 
cause: 

1. The court erred in not allowing plaintiffs interest on 
the sum of $1085 from March 21, 1933, on $1250 from De¬ 
cember 5, 1934, and on $765 from December 5, 1934, said 
sums making up the award of $3100 contained in the court’s 
decree entered herein August 31, 1938. 

2. The court erred in not allowing plaintiffs the sum of 
approximately two thousand dollars paid in by the Russons 
on the Military Road property, less approximately five hun¬ 
dred dollars paid on account of first trust interest, and 
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less legitimate expenses incurred by the Earlls in holding 
the property. 

3. The court erred in not allowing plaintiffs the amount 
of rents collected by the Earlls on the Military Road prop¬ 
erty. 

4. The court erred in not allowing plaintiffs the reason¬ 
able rental value of the Military Road property during the 
time it was idle. 

5. The court erred in not requiring the Earlls to pay 
to plaintiffs the $65 commission exacted by Donald M. Earll 
in placing the $3250 first trust on the G Street property, 
and in not requiring him to pay to plaintiffs the amount of 
insurance commission exacted by him from plaintiffs. 

6. The court erred in not requiring the Earlls to repay 
interest paid by plaintiffs on the $3250 trust on the G 
Street property. 

7. The court erred in not requiring the Earlls to pay in¬ 
terest on all interest received by them from plaintiffs on the 

second trust on 3225 Military Road and on the first 
69 trust on 417 G Street, N. E. 

JOHN P LABOFISH 
Attorney for Cross-Appellants. 

{Plaintiffs). 

Service of a copy of the foregoing assignment of errors 
acknowledged this 13th day of September, 1938. 

EDMUND D. CAMPBELL 
Attorney for Appellants. 


Stipulation 

Filed September 14 1938 
# # * 

It is stipulated between the plaintiffs and the defendants 
Earll, by their attorneys, that the second paragraph under 
“Conclusions of law” in “Exceptions to findings of fact 
and conclusions of law” filed by the plaintiffs herein, is 
amended to read as follows: 

“That the Court failed and committed error in not re¬ 
quiring the defendants Earll to pay to plaintiffs the sum 
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of approximately two thousand dollars paid in by the Rus- 
sons on the Military Road property, less approximately 
five hundred dollars paid on account of first trust interest, 
and less legitimate expenses incurred by the Earlls in hold¬ 
ing the property.” 

HARRY E. PICKEN 
MATTIE E. PICKEN 

By JOHN P. LABOFISH 
Their Attorney. 

DONALD M. EARLL, as above 
LOUISE C. EARLL 
By EDMUND D. CAMPBELL 
Their Attorney. 

September 13 1938. 


70 District Court of the United States for the 

District of Columbia 

Friday, September 23, 1938 

The Court resumes its session pursuant to adjournment, 

Mr. Chief Justice Wheat, presiding. 

# # # 

Come now the parties hereto by their respective attor¬ 
neys of record, and thereupon, the defendants by their at¬ 
torney present to the Court their Statement of Evidence 
taken at the trial of this cause, and pray that the same be 
signed and made of record, nunc pro tunc, which is hereby 
accordingly done. 

PEYTON GORDON, 

Justice. 


71 Stipulation as to Transcript on Appeal 

Filed September 14 1938 
# * * 

It is stipulated between the parties to this appeal and 
cross appeal, by their respective attorneys, that the fol¬ 
lowing parts of the original proceedings shall constitute 
the transcript on appeal: 

1. Bill of Complaint. 

2. Answer of defendant Donald M. Earll to Bill of Com¬ 
plaint. 
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3. Answer of defendant Louise C. Earll to Bill of Com¬ 
plaint. 

4. Memorandum Opinion of Court dated June 30, 1938. 

5. Findings of Fact and Conclusions of Law. 

6. Exceptions of defendants Donald M. Earll and Louise 
C. Earll to Findings of Fact and Conclusions of Law. 

7. Exceptions of plaintiffs to Findings of Fact and Con¬ 
clusions of Law. 

8. Final Decree of August 31, 1938. 

9. Notation of appeal by defendants Donald M. Earll and 
Louise C. Earll and by plaintiffs, and fixing of bond in each 

case. 

72 10. Memorandum of filing of Supersedeas Bond by 
defendants Donald M. Earll and Louise C. Earll. 

11. Memorandum of filing of cost bond by plaintiffs. 

12. Assignment of Errors on behalf of defendants Don¬ 
ald M. Earll and Louise C. Earll. 

13. Assignment of Errors on behalf of plaintiffs Harry 
E. Picken and Mattie E. Picken. 

14. Stipulation for correction of plaintiffs’ exceptions to 
findings of facts and conclusions of law. 

15. Statement of Evidence. 

16. This Stipulation as to transcript on appeal. 

JOHN P. LABOFISH 
Attorney for Plaintiffs 

EDMUND D. CAMPBELL 
Attorney for Defendants Don¬ 
ald M. Earll and Louise C. 
Earll 

73 District Court of the United States for the 

District of Columbia 

United States of America, 

District of Columbia, ss: 

I, CHARLES E. STEWART, Clerk of the District Court 
of the United States for the District of Columbia, hereby 
certify the foregoing pages numbered from 1 to 72, both 
inclusive, to be a true and correct transcript of the record 
according to directions of counsel herein filed, copy of 
which is made part of this transcript, in cause No. 61554 in 
Equity, wherein Harry E. Picken and Mattie E. Picken are 
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Plaintiffs and Donald M. Earll, as Trustee and as Individ¬ 
ual, and Louise C. Earll, et al., are Defendants, as the same 
remains upon the files and of record in said Court. 

IN TESTIMONY WHEREOF, I hereunto subscribe my 
name and affix the seal of said Court, at the City of Wash¬ 
ington, in said District, this 1st day of December, 1938. 

C. E. STEWART, 

(Seal) Clerk. 

74 Endorsed: United States Court of Appeals for the 
District of Columbia Filed Dec 1 1938 Joseph W. 
Stewart Clerk. 

In the District Court of the United States 
I for the District of Columbia 

i Holding an Equity Court 

I Equity No. 61,554 

Harry E. Pickex and Mattie E. Picken, Plaintiffs 

v. 

Donald M. Earll, as Trustee and as Individual, Louise C. 
Earll, Albert M. Harding, as Trustee and as Individ¬ 
ual, and Edward T. Harding, Defendants 

Statement of Evidence 

BE IT REMEMBERED that at the hearing of the above 
entitled cause on Tuesday, January 11, 1938, before Mr. 
Justice Gordon, the following proceedings were had, evi- 
i dence offered and given, rulings made by the Court and ex¬ 
ceptions taken by the defendants and noted by the Court: 

Thereupon to maintain the issues on their part joined, 
the plaintiffs offered the following evidence. 

i Plaintiff Harry E. Picken, having been duly sworn, tes¬ 
tified in substance as follows: 

i 1 am an accountant in the General Accounting Office, 69 
years of age. In September, 1930, I was living at 3225 
Military Road and prior to that time at 417 G Street, N. E. 
I was the owner of the G Street house subject to a trust of 
about $1,900. I became interested in premises 3225 Military 
Road which was owned by McKendree & Ryan, builders, and 
negotiated for the purchase of that house through one Lu- 
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cion H. Thaden. I agreed to purchase the house for $13,500, 
of which I was to pay $1,500 in cash when I got a 

75 loan on the G Street house; to take the Military Road 
property subject to a first trust of $7,500 and to give 

back a second trust of $4,500. In order to raise the $1500 
to make a down payment on the Military Road house Mr. 
Thaden procured a loan for us on the G Street property in 
tho amount of $3,250. I do not know who was the payee on 
these notes or who were the trustees under the deed of 
trust. I don’t know what a trustee is. I purchased the 
Military Road property through Mr. Thaden. I suppose 
I signed a deed of trust at the Title Company; I signed 
papers there. I didn’t know that Donald M. Earll and Al¬ 
bert M. Harding were trustees prior to the foreclosure. I 
never had any experience in dealing with real estate except 
premises 417 G Street, X. E. and the Military Road prop¬ 
erty. I made payments on my second trust note at the Fed¬ 
eral National Bank. I made payments on the note that I 
gave on the G Street house for $3,250—the interest—at Mr. 
Donald M. Earll’s office. I got the notice from him that 
this interest was due. Now coming down to 3225 Military 
Road, I signed papers for that at the Title Company, in¬ 
cluding a note for $4,500 and a deed of trust securing same. 
T didn’t know who were the trustees in the deed of trust; 
T know now from the papers in the case. They were signed 
at the Title Company in September, 1930, the day before 
my daughter Martha came to the house. My daughter and 
her husband and my son were in the house with me. They 
all paid board. 

I made payments on this $4,500 second trust note which 
T gave on the Military Road house at the Federal American 
National Bank. 

Plaintiffs thereupon introduced in evidence bank book 
showing credits for payments which he had made on the 
note. 

The witness thereupon continued as follows: 

In September, 1931, I became pinched for money. I 
asked the bank who was the holder of the note, in order to 
procure an extension of time. I wrote to the bank 

76 for an extension of time. The bank did not reply, 

but I heard from Mr. Earll. I believe he came to mv 

* 

office and told me it was all right, that the bank had nothing 


D. M. EABLL ET AL. VS. H. E. PICKEN ET AL. 


65 


to do with it. That was the first time I had any experience 
with Mr. Earll on that second trust note. I asked the teller 
at the bank who the holder of the note was, and he said he 
could not give me the name. 

The next day after I made the note Mr. Ryan, of Mc- 
Kendrie & Rvan, came to see me over at the Militarv Road 
house and offered to sell the note to me at a discount of 
$1,000. I told him I was sorry I could not take it. 

Settlement on my purchase was made at the New York 
Title & Mortgage Company. 

Counsel thereupon stipulated that Mr. Earll sent to the 
Title Company the sum of $2,988.75 on the $4,500 note, 
which was $3,000 less the $11.25 for insurance on the trust. 

Thereupon the witness continued as follows: 

On December 24, 1932,1 wrote the following letter to Mr. 
Earll: 

“Mr. Donald M. Earll 
907-15th Street, N. W. 

Washington, D. C. 

Dear Sir: 

As you are interested in the second trust on above prem¬ 
ises, I deem it my duty to inform you of the financial con¬ 
ditions in which I find myself at this time, and ask to have 
the payments on the said trust reduced to $35.00 monthly 
instead of $65.00. 

When I bought the property in September, 1930, my in¬ 
come from all sources was about $4400.00 per annum, while 
it is now about $3600.00, a reduction of about $800.00, 
caused by the separation of my daughter and son-in-law 
early in 1931, whom I depended on for help in paying off 
the trust as promised by them and on whose plea I assumed 
the obligation. The reduction of $250.00 in salary for the 
fiscal year ending June 30th, 1933 has brought me to the 
point where something has got to be done to ease my finan¬ 
cial strain. I want to be fair and just to all concerned, that 
there may be no defaulting and no judgments. There have 
never been any judgments against me and none are wanted 
now. 

77 I hope you will give these facts your earnest con¬ 
sideration and advise me as early as you can of your 
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decision. I have been worried about the matter for some- 
lime. 

Yours very truly, 

(sgd) H. E. PICKEN 

P. S.—The unpaid balance is about $3200.00 I believe.” 
I didn’t know at the time that Mr. Earll was a trustee on 
the deed of trust note nor did I know what a trustee was. 
I didn’t pay any attention to who the trustees were when I 
signed the note. I think Mr. Earll came in to see me in 
reply to that letter; if he didn’t he came to see me in reply 
to the next one I wrote, which was dated January 5, 1933, 
and which was as follows: 

“Mr. Donald M. Earll, 

907 15th St. N. W., 

Washington, D. C. 

Dear Sir: 

As I have received no reply to my letter dated December 
24, 1932, (copy enclosed) I am again writing to say that it 
is imperative that my payments on the second trust on the 
above premises be reduced from $65. to $35. per month, to 
enable me to avoid default when the first trust has to be 
renewed on April 10th. next. 

I have been unable to pay taxes when due and then have 
had to borrow to meet them within the final time limit. 
Then too, I have had to ask extensions of time on the reg¬ 
ular payments of interest on first trust, and payments on 
the second trust. My budget as follows will state the situa¬ 
tion fully: 



Income 

Expenses 

Net salary 

$2,645. 

Living & Incidentals 

$2,000. 

Net rent 417 G 

150. 

Life Insurance 

150. 

Board, Daughter 

540. 

Water rent 

16. 

“ Son 

300. 

Upkeep 

100. 

Excess expenses over 


Taxes 

152. 

income 

45. 

Interest, 1st Trust 
Pay 2nd Trust 

487. 


$3,685. 

$65. Mo. 

780. 

3,685. 


D. M. EARLL ET AL. VS. H. E. PICKEN ET AL. 


67 


Further explanation of the necessity of the reduction re¬ 
quested do not seem to be required under the circum¬ 
stances, therefore, I again ask you to let me hear from 
you, that I may get the matter settled. 

A copy of each of the letters is being sent Saul & Co., 
that they may be advised of the situation. 

Very respectfully, 

(sgd) H. E. PICKEN” 

78 Mr. Earll called me up and asked me if 1 had sent 
copies of my letters to the Saul Company and I told 
him I had not, and he said I had better not, asked me not 
to do it and I did not. Mr. Earll refused to give me any 
reduction in the payments. He asked me to hold on as long 
as I possibly could. He asked me to come down and seem 
him at his office, and I went down there several times. He 
said that his man had plenty of money; that he would see 
me through; for me to hold on. So finally I got to the 
point where I just couldn’t hold on. I wrote to Mr. Earll 
on February 4, 1933, as follows: 

H. E. Picken 

3225 Military Road, N. W. 

Washington, D. C. 

“Mr. Donald M. Earll, 

907 15th St. N. W., 

Washington, D. C. 

Dear Sir: 

I fully intended to come to see you this morning, but, 
owing to the inclemency of the weather, I am writing in¬ 
stead. The matter I wanted to see vou about, is that of 
the trust placed on the property above address by you, and 
to inform you that it is absolutely impossible for me to 
longer meet the payments, and that the property must be 
disposed of by either sale, deeding back or foreclosure, 
whichever you prefer. 

I have been and am still trying to sell, and have a good 
prospect, but, I have been advised by Mr. C. B. Tullv, my 
agent, that the holder of the second trust refuses to give a 
discount for cash on the said trust. It would be only fair 
to allow this discount in consideration of the fact that my 
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equity is sacrificed entirely, and the further fact that the 
holder bought this trust at a very heavy discount and in the 
final windup of this business will lose nothing—actually. 

In any event, I am done with the payments further and 
am looking for a house to rent for about the amount of the 
monthly payments on this trust, and within my means. 

The regular monthly payment of $65. was not made to¬ 
day, and I ask that you give me a little time to dispose of 
the property in a way that will be fair and equitable to all 
concerned. 

Very Respectfully, 

(sgd) H. E. PICKEN” 

79 To this letter M. Earll made the following reply on 
February 6, 1933: 

“Mr. H. E. Picken 
3225 Military Road, N. W., 

Washington, D. C. 

Dear Mr. Picken: 

I have your letter of the fourth inst., and have noted the 
contents. 

In this particular case, I would suggest that you move 
cautiously as hasty action on your part at this time might 
result in a foreclosure and possibly a deficiency judgment 
against yourself and Mrs. Picken, should the property not 
bring sufficient to cover indebtedness against it. 

On the other hand, I believe if properly handled you can 
work out of this situation without permitting such a situa¬ 
tion to arise. 

I shall be glad, if you so desire, to talk this situation over 
with you at your convenience if you will arrange a definite 
appointment and shall be glad to do anything I can to ad¬ 
vise you in the matter. 

Very truly yours, 

(sgd) DONALD M. EARLL” 

On February 11, 1933, I wrote the following letter to Mr. 
Earll: 
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“Mr. Donald M. Earll, 

907 15th St. N. W., 

Washington, D. C. 

Dear Mr. Earll: 

On the 16th of this month, I will pay the $65. deferred 
payment on the 2nd trust, due on the 4th., and wish to re¬ 
tract that part of my letter of that date in which I stated 
that no further payments would be made. This statement 
of course, meant giving up my control, and was not my in¬ 
tention. What I had in mind, was the postponement of the 
payments until the house was sold, and certainly did not 
believe I could hold property with out payment. 

I think we can get together in a few days and decide just 
what we are going to do and then do it. 

Very Respectfully, 

(sgd) H. E. PICKEN” 

I made payment on the note on February 16, 1933. 

80 I employed Clarence B. Tullv to try to sell the 
house for me. He had several prospects, but didn’t 
make a sale. I was present in Mr. Earll’s office on or about 
February 10, 1933, at which time I told him I would move 
on or about February 20 to a house that would be pur¬ 
chased by my daughter and my son, and where the pay¬ 
ments would not be much more than just about the pay¬ 
ments on the second trust out there where I was living on 
Military Road; that the expenses and upkeep would be 
much less, and that we would be practically renting the 
house that they were buying and merely making monthly 
payments. I told Mr. Earll that I thought by vacating the 
house there would be a better chance of selling it. I under¬ 
stood that he agreed to it. He offered to help sell it. He 
asked if I would object to putting a sign up, and he did 
put a sign up on the house right away. 1 was in the house 
at the time. No sale was made. Mr. Earll tried to sell me 
other property. He offered me a house on Porter Street 
or somewhere in that vicinity and 1 told him I was not 
buying. Then I moved out to another house. 

About March 8, 1933, I was living at 2307 39th Street. 
Mr. Earll came to see me at that address. He said he had 
a little paper there he would like me to sign; that it was 
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some little formality in connection with the property. I 
didn’t prepare the paper; he brought it to me. I didn’t 
know who prepared it. I signed it, and my wife signed 
it. He didn’t give me a copy of it. I don’t recall vrhat was 
in it except that it stated on the front I was to keep the 
house, I believe. I saw that and then signed it. I don’t 
know -whether a sale was actually had of that property 
thereafter. I didn’t find out who held my note. I didn’t 
know anything about a discount of $1,500 on the note. 
There came a time when I was served with papers in the 
Municipal Court case on June 6, 1933. Mrs. Picken was 
served on May 29, 1933. Judgment was taken on June 26, 
1933, by default. 1 didn’t make any defense to that 
81 cause because they had my name on the promissory 
note and I was under the impression that when you 
had your name on a promissory note you had to pay it. 
Another thing, I had no money; I didn’t have $25. I had 
been dealing with Mr. Earll for some months. His attitude 
had been friendly and pleasant. I knew of no reason to 
distrust him. I didn’t know who Louise C. Earll, plaintiff 
in that suit, was. He never told me who she was. I didn’t 
suspect anything about that. I didn’t know then who was 
the holder of the note; Mr. Earll never told me, although I 
had asked him. 

I conveyed premises 417 G Street to my daughter Martha. 

Q. Was there any consideration for that purchase? A. I 
owed her considerable money—about $700. 

Witness was shown memoranda on a paper dated January 
20, 1931, and said “I was making some acknowledgment 
that I was in her debt” (the paper showed $705). 

Thereupon the witness continued: 

My daughter gave me a deed back to the property. 

Q. Will you explain why she did it, if you know. A. Well, 
she separated from her husband, and we were afraid of 
complications now; that he might have some claim against 
the property. 

, Q. So she wanted you to have it, was that the idea? A. 
Wanted me to have it. The deed back from her to me 
was never recorded. 

Thereupon the witness continued: 

There came a time when I was served with some papers 
in a judgment creditor’s suit, an equity suit in this Court 
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on July 12, 1933. Thereupon I wrote the following letter 
to Messrs. Douglas, Obear & Douglas: 

82 “3709 39th St. N. W. 

Washington, D. C. 

July 14th, 1933 

Douglas, Obear & Douglas, 

Southern Bldg., 

Washington, D. C. 

Gentlemen: 

In regard to case of Louise 0. Earll vs. Harry E. Picken, 
et al, and referring to mv conversation with vour Mr. Dil- 
lard on the 13th. inst., I wish to say that I am particularly 
desirous of having the names of my wife and daughter left 
out of this case and not mentioned further. Therefore, I 
will have the deed given me on February 9th., 1933, trans¬ 
ferring to me the premises, 417 G St., N. E. recorded, so 
that the property will be in my name alone and the family 
left out of the case. 

I realize that when default occurs on a promissory note, 
that the defaulter generally loses sufficient of his property 
to cover the default, and that Mr. Earll is clearly within 
the law in persuing the case to that end, but, when he bid 
in the property on Military Road, so as to create a de¬ 
ficiency, which evidently was his purpose, and probably 
will do the same when property is sold under the above 
suit, I do not think it morally right to push a man that far, 
in view of the heavy discount he received on the first note. 

My idea of a fair settlement would be to deed the N. E. 
property to him in return for a release from the judgment 
for $983.98 against me. There is only the one loan on it 
and all taxes are paid. T can make affidavit to that fact. 

The reputation of your firm is high, and I believe, that 
while you would take every advantage allowed by the law 
in favor of your clients, that you would not take an unfair 
advantage of a defendant, and would favor a compromise 
sctl lenient that was just and fair to all concerned. Feeling 
that way about it, I am placing “all the cards on the table” 
trusting in your judgment of what is fair and just in this 
case. 

Very truly yours, 

(sgd) H. E. PICKEN” 
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In the above letter I referred to the fact that Mr. Earll 
was clearly within the law. By that I meant that he is a 
man that had been in that business for years and years and 
I assumed that he had everything strictly legal. I never 
had the slightest doubt. I knew that he was the broker 
that had arranged the loan and the man that I paid the in¬ 
terest to on the Northeast property on that mortgage, and 
he was the only man I knew. Further than that I didn’t 
know what his connection was. 

Q. Did he bid in the property; you say so here, or was 
that just an assumption? A. That was just an as- 
83 sumption. I wasn’t there and I didn’t know he bid 
it. I knew either he bid it or he had someone else do 
it for him. 

Q. Do you know what the duties of a trustee are? A. I 
don’t know further than a trustee is a man who holds monev 
or property in trust—I mean money. 

Q. Do you know what that means? A. That is all I know. 

Q. Do you know what it meant to hold property in 
trust? A. I don’t know anvthinsr further than that. I don’t 
know what his function is or what he does with it. I never 
could understand why they put trustees on the note. 

Thereupon the witness continued: 

Now there came a time when the conveyance of the prop¬ 
erty 417 G Street, was made. I think it was made to Mrs. 
Louise C. Earll. 

I received the following letter dated Julv 21, 1933, bv 
Mr. Dillard of Douglas, Obear & Douglas: 

“Mr. H. E. Picken, 

2307 39th Street, N. W. 

Washington, D. C. 

My dear Mr. Picken: 

I have your letter of the 20th instant in which you state 
that the deed from Martha Elizabeth Cooper to yourself of 
the G Street property has been destroyed. It is, of course, 
not necessary for us to have the deed if if is no longer in 
existence. 

I am enclosing herewith original order to be presented 
to the Supreme Court of the District of Columbia for the 
purpose of dismissing the equity suit which we filed against 
you and your wife and daughter. The signatures of the 
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three of you should be written in above the typewritten 
names. As soon as the order has been executed please re¬ 
turn same to me in order that I may have it signed by the 
Judge. This will be all that will be necessary to finally 
close the entire matter. 

Very truly yours, 

(sgd) TYREE DILLARD” 

84 Thereupon the witness continued: 

My wife and I signed the order referred to in that 
letter and I turned it back to Mr. Campbell. Then I re¬ 
ceived the following letter from the firm of Douglas, Obear 
& Douglas, dated July 25: 

“Mr. H. E. Picken, 

2307 39th Street, 

Washington, D. C. 

My dear Mr. Picken: 

I am enclosing herewith copy of an order entered in the 
Supreme Court of the District of Columbia this morning 
dismissing the equity suit filed against you, your wife and 
daughter. This action completes the settlement of the en¬ 
tire transaction. 

I note your expression of appreciation and assure you 
that it is our sincere purpose to merit the respect of our 
adversaries as well as our clients. 

Very truly yours, 

(sgd) TYREE DILLARD” 

(Attached to this letter was copy of order of dismissal 
signed by Judge Luhring). 

I didn’t hear anything more about the case until Sep¬ 
tember 27, 1933, when I received the following letter from 
Mr. Campbell, of Douglas, Obear & Douglas: 

“Mr. H. E. Picken, 

2307 39th Street, N. W., 

Washington, D. C. 

Dear Mr. Picken: 

I will appreciate it if you will let me know what rental 
and lease arrangement you had with Mr. Russo, tenant in 
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417 G Street, N. E., prior to its transfer to Mrs. Earll. My 
client is having a little trouble with the tenant which is the 
reason for my request. 

Very truly yours, 

(sgd) EDMUND D. CAMPBELL 

Thereupon I replied to it as follows: 

85 “2307 39th Street, N. W., 

Washington, D. C. 

September 29, 1933. 

Messrs. Douglas, Obear & Douglas, 

Southern Building, 

Washington, D. C. 

(For Mr. Campbell) 

Dear Mr. Campbell: 

Replying to your inquiry of the 27th inst., I have to say 
that my agreement with Air. Anthony Russo as tenant of 
the property 417 G St., N. E. was only a verbal one, in 
which he agreed to remain as tenant for one year or as 
long thereafter as he desired, at a rental of $45.00 per 
month, and that he would give me a thirty day notice of 
any intention to vacate. 

He was a good tenant and paid the rent promptly, and 1 
do not hestitate to recommend him as such. 

In regard to our recent transfer of this property to Mrs. 
Earll, it is respectfully requested that the note for $3,250. 
dated September 4, 1930, be returned to me, in view of the 
transfer of the property to her. I overlooked this matter 
when I gave the deed to your Mr. Dillard. 

i Very truly yours, 

(sgd) H. E. PICKEN” 

Thereupon the witness continued: 

In the above letter I refer to the person who received 
the G Street property as Mrs. Earll. Mr. Campbell had 
referred to her as Mrs. Earll in the letter written before 
this. I assumed it. I didn’t know who she was then. I 
didn’t receive the note for $3,250 which I signed on the G 
Street property on September 4, 1930. I have never re¬ 
ceived that note. 
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On October 13, 1933, I wrote the following letter to Don¬ 
ald M. Earll: 

“Mr. Donald M. Earll, 

907 15th St., N. W. 

Washington, D. C. 

Dear Sir: 

Under date of September 4, 1930, you were given a note 
signed by my wife and self amount $3,250. in connection 
with a loan made by you on property, 417 G St. N. E. Lot 
81, Sq. 810, the note to run to Sept. 4th, 1933. 

86 As the property covered by this note was deeded 
to your wife recently in settlement of Mrs. Earll’s 
claim against us, on the 3225 Military Rd. property, I re¬ 
quest that you be kind enough to return the saie note to 
me at an early date, so that the matter may be finally closed. 

Very respectfully, 

(sgd) HARRY E. PICKEN” 

Q. Did you know at that time that Mrs. Earll was Donald 
M. Earll’s wife? A. Well, she was referred to in the paper, 
Mr. Campbell’s letter, as Mrs. Earll, and I just assumed 
that she was his wife. 

Q. You didn’t know? A. I didn’t know it, no. 

Thereupon the witness continued: 

I then received the following letter from Mr. Campbell, 
dated October 17, 1933 : 

“Mr. Harry E. Picken, 

2307-39th Street, 

Washington, D. C. 

Dear Mr. Picken: 

Mr. Earll has referred to me your letter of the 13th in¬ 
stant in which you ask the return of the first trust note for 
$3,250.00, secured on premises 417 G Street, N. E. Mr. 
Earll is unable to return this note to you at present as it 
is still outstanding as a first trust on the property. He 
tells me, however, that he expects the property will be re¬ 
financed in the very near future, in which event it is hoped 
that this note can be cancelled and returned to you. I do 
not believe there is anything for you to worry about in 
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! connection with the note and I will be glad to discuss the 
matter with you personally at any time. 

Sincerely yours, 

1 (sgd) EDMUND D. CAMPBELL” 

I didn’t know who lent the money on the G Street prop- 
i erty, except Mr. Earll said he got the money. Where Earll 
got it I don’t know. At the time I bought the house I 
asked Mr. Earll where he got the money and he said “I 
got it from a loan broker here”. The deed which my 
daughter gave to Louise C. Earll on July 14, 1933, was 
prepared by Mr. Campbell or under his direction. He 
87 ordered it. Mr. Campbell wrote it up. I carried it 
with me and we went around to a notary and signed 
it up that night. 

Thereupon the following stipulation was offered and re¬ 
ceived in evidence: 

“It is stipulated between the parties hereto, by their 
counsel, that the following deeds and deeds of trust are of 
i record in the office of the Recorder of Deeds of the District 
of Columbia at the places indicated: 

As to Lot 18 in Square 2025 in Fulton R. Gordon’s sub¬ 
division of part of a tract of land called Chevy Chase 
Grove, per plat recorded in the office of the Surveyor for 
the District of Columbia in liber 61 at folio 31, said prem¬ 
ises being 3225 Military Road, N. W.: 

1. Deed dated Sept. 4, 1930, from Charles W. McKendrie 
and Owen E. Ryan to Harry Ernest Picken and Mattie E. 
Picken, his wife, conveying lot 18 in square 2025, etc. Re¬ 
corded Sept. 18, 1930, in liber 6484 at folio 353. 

2. Deed of trust dated Sept. 4, 1930, from Harry Ernest 
Picken and Mattie E. Picken, his wife, to Donald M. Earll 
and A. M. Harding, Trustees, to secure Charles W. Mc- 

i Kendrie and Owen E. Ryan deferred purchase money in 
the amount of $4500, one note, interest at 6%, principal 
and interest payable in monthly installments of $65. Re¬ 
corded Sept. 18, 1930, in liber 6484 at folio 355. 

3. Trustees’ deed dated March 22, 1933, from Donald M. 
Earll and A. M. Harding, Trustees, to Edward T. Harding, 
conveying lot 18, square 2025, etc., for Pickens’ default; 
sold at public auction to Edward T. Harding for $2200, sub¬ 
ject to prior deed of trust for $7500 and interest thereon; 
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subject also to overdue aud unpaid taxes. Recorded April 
11, 1933, in liber 6724 at folio 525. Notation in margin: 
Deed mailed to D. M. Earll May 1, 1933. 

4. Deed dated Sept. 17, 1934, from Edward T. Harding 
to Lionel P. Russon and Alice M. Russon, his wife, as 
tenants by the entirety. Russons assume first trust of 
$7500. Recorded Nov. 30, 1934, in liber 6846 at folio 546. 

5. Deed of trust dated Sept. 20, 1934, from Lionel P. 
Russon and Alice M. Russon, his wife, as joint tenants, to 
Donald M. Earll and A. M. Harding, to secure Edward T. 
Harding in the amount of $2950. Russons to make monthly 
payments on first trust interest. Recorded Nov. 30, 1934, 
in liber 6846 at folio 559. 

6. Trustees’ deed dated March 31, 1936, from Donald M. 
Earll and A. M. Harding, Trustees, to E. T. Harding; sold 
March 30, 1936, for default of Russons, for $2000, subject 
to prior trust of $7000. Recorded April 1, 1936, in liber 

6978 at folio 363. 

88 As to lot 81 in Fred A. Norway’s subdivision of 
lots in Square 810, per plat recorded in the office of 
the Surveyor for the District of Columbia in liber 33 at 
folio 83, said premises being 417 G Street, N. E.: 

1. Deed of trust dated Feb. 7, 1927, from Harry Ernest 
Picken and Mattie E. Pieken to National Savings and Trust 
Company, Trustee, to secure American Security and Trust 
Company in the amount of $2500. Recorded Feb. 7, 1927, 
in liber 5951 at folio 427. 

2. Deed of trust dated Sept. 4, 1930, from Harry Ernest 
Picken and Mattie E. Picken, his wife, to Donald M. Earll 
and A. M. Harding, Trustees, conveying lot 81 in Fred A. 
Norway’s subdivision of lots in square 810, etc., to secure 
Hilda W. Nichols in the amount of $3250. One note, inter¬ 
est at 6 1 />7r, payable quarterly. Note due and payable 
three years after date. Recorded Sept. 18, 1930, in liber 
6484 at folio 351. 

3. Release deed dated Oct. 3, 1930, from National Sav¬ 
ings and Trust Company, Trustee, of deed of trust recorded 
Feb. 7, 1927, in liber 5951 at folio 427. Recorded Oct. 14, 
1930, in liber 6492 at folio 453. 

4. Deed dated Feb. 9, 1933, from Picken and wife to 
Martha Elizabeth Cooper, recorded Feb. 10, 1933, in liber 
6715 at folio 298. 
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5. Deed dated July 14, 1933, from Martha Elizabeth 
Cooper to Louise C. Earll, recorded July 18, 1933, in liber 
6742 at folio 331. Deed does not refer to any trust on prop¬ 
erty. Acknowledgment before Ben 0. McQuav, Notary 
Public. Harry E. Picken is witness on deed. 

The witness Harry E. Picken thereupon continued: 

Following the sale which was made by Mr. Earll and Mr. 
Harding on March 21, 1933, I never received any trustee’s 
statement. They never told me how much they received in 
that sale or how much they paid out for expenses or how 
much they charged as a commission. I never received any 
accounting for that. No one ever asked me for any de¬ 
ficiency money prior to the time the Municipal Court suit 
, was served. There had been no demand. Neither Mr. 
Earll or anvbodv else advised me I was entitled to any 
credits by reason of any unearned insurance premium or 
any other. 

! Thereupon counsel stipulated that Mr. Picken had paid 
on the second trust secured upon the Military Road prop¬ 
erty the sum of $1,316.02 of principal and $568.98 in inter¬ 
est, during the period from September, 1930, until 
89 February, 1933. 

The witness thereupon continued as follows: 

At the time the G Street property was turned over I 
was receiving rental of $45. I had reduced it to $45 from 
$47.50 in an agreement that he would bring the amount to 
me promptly and there would be no agency. 

Cross-Examination 

I am not an accountant in the generally accepted mean- 
ling of that term. All my work with the Government has 
been in connection with accounting for Government appro¬ 
priations for fiscal officers and direct settlements, and such 
as that. I had the equivalent of a high school education. 
I purchased only two pieces of real property in my life,— 
the third one was purchased for my daughter. On that 
one I was to make monthly payments. The first house I 
bought was 417 G Street. My brother bought that house 
and I had no transaction at all. I simply accepted the deed 
from him, gave him $10 and continued the payments; but 
there was a time later on when I did borrow on that prop¬ 
erty. I signed a deed of trust then, but I never paid much 
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attention to it. I didn’t read it. I never read the whole 
thing in my life. I just looked to see the amount of money, 
—that was what I was interested in. 

Yes, I owed my daughter about $700, and I sold her the 
G Street property for $700 on February 9, 1933. 

Q. Did she cancel the note, the indebtedness to you? A. 
There never was any acknowledgment of that indebtedness 
except that memorandum I wrote which Mr. Labofish has. 

Q. Who prepared the deed from you to your daughter? 
A. That was—I got a lady to write that down in Mr. Groov¬ 
er’s office—Mrs. Wilcox. I went in there and just asked 
her to write it for me and she wrote that. I never could 
find the deed from my daughter back to me. I never 
90 was positive whether I did have one or not. If I 
did have one I destroyed it. If the deed from my 
daughter back to me was written at all it was written at 
the time my deed to her was written. I do recall at a later 
date in one of my letters saying that I was going to have a 
deed from my daughter back to me recorded. 

Q. You had control of that deed then, did you? A. I 
could not find that deed. 

Q. No, but I mean it had been given back to you, handed 
back, and was in your possession. A. Yes. 

Q. (By the Court) You mean that it had been delivered? 

By Mr. Campbell. 

Q. It had been delivered back to you? A. Yes, sir. 

Thereupon the witness continued: 

The G Street property was worth more than $4,900; it 
was worth $5,700. There was a first trust of $13,250 against 
it. I was willing to sell it to my daughter for $700 because 
I owed her the money. It was just a family affair; we 
trusted each other absolutely. 

Q. Did she say she would pay you more than the $700? 
A. Oh, no. 

Thereupon the witness continued: 

I don’t think I ever met Mr. Earll until the payment of 
interest on the mortgage on the G Street property was 
payable at his office and notices were sent to me. I recall 
asking Mr. Thaden to get a loan for me on the G Street 
property, when I was living in G Street. I don’t recall 
seeing Mr. and Mrs. Earll come around and look at the 
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Military Road house shortly after I bought and moved into 
it. Mr. Thaden told me he had got the loan from a loan 
broker named Earll. When I wanted to reduce the 
i 91 payments on my house I was looking for the holder 
of the note and I wrote to the bank and asked them 
for an extension of time. Mr. Earll answered the letter I 
wrote to the bank. I didn’t hear from the bank. I have 
not got a copy of that letter. I believe Mr. Earll called 
me on the telephone and told me it was all right. I had oc¬ 
casion then to call Mr. Earll on the telephone sometimes 
when I was in hot water. I didn’t know where Mr. Earll 
lived. I remember seeing an advertisement in the paper 
or a picture in the paper that said “Donald M. Earll, Reno 
I Road” in the real estate section of the paper. I don’t re- 
! call looking up the name in the ’phone book. I had called 
him over the telephone and went to his office a number of 
times. 

There came a time when I had difficulty in making pay¬ 
ments on the second trust note. I went to the bank first 
and made a payment and asked them who held the note, 
i They said they could not tell me, and as Mr. Earll had told 
me before that he controlled the note, I went to him. He 
told me before that the bank had nothing to do with it; 
that he was in control of it. He always spoke to me about 
his man having plenty of money; his man would see me 
through; I could hold the house. He was the man—the 
only man—I knew in the transaction. 

Q. And he gave you to understand that he controlled the 
picture? A. Why certainly. What he said went. He con- 
! sented to the deferring of certain payments. 

Q. When you wrote your letter of December 24, 1932, you 
! said to Mr. Earll “As you are interested in the second 
i trust”—how did you know he was interested in it? A. Why 
he was the only man I knew in the transaction,—the man I 
had to deal with when I wanted the reduction, when I wanted 
to defer payments. 

Thereupon the witness continued: 

92 When I wrote the letter of January 5, 1933, I had 
received no written reply from him, but he had called 
at the house to see me. He urged me to try to keep the 
property. After my letter to him of January 5, 1933, Mr. 
i Earll came to see me again. I don’t recall seeing Mrs. 
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Earll with him. I don’t think I ever saw her in my life 
until I saw her in this court room. 

Q. Did he tell you then that the payments could be eased 
up a little? A. No. He didn’t tell me that until I was all 
set to leave the house. I told him it would be impossible 
to keep it. He had been helping me to sell for several weeks. 

Q. What do you mean helping you to sell it? A. His sign 
was out front; this was with my agreement. 

Q. With your approval? A. Yes, with my agreement. 

Thereupon the witness continued: 

He didn’t offer to “sit on the house.-” He did say he 
would sell it—that he would move it. He said “my man 
will help to move it.” He didn’t offer to come around on 
Saturday and Sunday and advertise it for me. He adver¬ 
tised it a couple of time. I don’t recall any offer from him 
that he would sit at the house over the week-end and try to 
sell it. I had a man there by agreement with Mr. Earll. 

Q. You say when you were all set to move he did then 
offer to reduce payments? A. He asked me if I would not 
hold on if he would reduce the payments. I said “Mr. Earll, 
I just can’t do it.” 

Q. You have stated, sworn, in your bill of complaint that 
Mr. Earll had a fraudulent scheme to get possession of this 
property. Do you recall that? A. I do believe that to be 
true—-yes, sir. 

Q. Did Mr. Earll act like a man who was attempting to 
acquire the property. A. He was the hardest man 
93 I have ever owed money to and tried to get an ex¬ 
tension of time or come to terms for settlement in 
my life, and the only man that I could not make terms 
with.” 

Thereupon the witness continued: 

He did try to persuade me to keep the property. He 
wanted the last cent. He wanted me to keep the property, 
but it vras impossible. He was pleading with me to hold the 
house and told me his man had plenty of money; that he 
w’ould see me through, but still he v^ould not tell me who 
his man w*as so I could go to see him. I recall writing the 
letter of February 4 to Mr. Earll stating that I was done 
with the payments further on the house. 

Q. You also stated that the trust had been purchased at 
a discount. Do you recall? A. At a discount? I assumed 
that he bought it at a discount. 
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Q. Were you familiar with the practice of selling second 
deeds of trust? A. I knew that they sold them. Yes, that 
builders sold them. 

Thereupon the witness continued: 

When I said “I am done with the payments further” I 
meant that I w T as absolutely flat broke and could not make 
the payments and naturally had to give up the property. 
Then I got Mr. Earll’s letter in w’hich he suggested that I 
move cautiously, as hasty action on my part might result 
in a foreclosure and deficiency judgment. 

Q. Wasn’t it after the receipt of that letter that you 
made your plan to deed the property on G Street to your 
daughter? A. I could not tell you that date to save my 
life. My recollection is it was before. 

04 Thereupon the witness continued: 

I think I came in to see Mr. Earll on or about Feb¬ 
ruary 10, 1933. I w’as there a number of times. I didn’t 
tell him that I w’as going to buy another house. I told him 
I was to make the monthly payments on another house that 
was to be bought. I do not recall how I fixed the time of 
February 10. I think it was about that time. I moved the 
latter part of February. I couldn’t be positive as to the 
exact date T saw’ Mr. Earll. I wras going to his office quite 
frequently hoping w r e could adjust the matter. I wanted to 
deed the property back to him. I recall my letter of Feb¬ 
ruary 11 to Mr. Earll in which I stated that on the 16th of 
the month I would pay the $65 that would be due on that 
date. I wanted to retain control of the property in an 
effort to sell the property and get out without loss. 

I didn’t tell him anything about the fact that I had sold 
the G Street property to my daughter. 

Q. As a matter of fact, isn’t the reason that you wrote 
this letter of February 11, stating that you were going to 
make the payment due on—going to make the payment on 
the 16th, because you didn’t w’ant Mr. Earll to take any 
action on the house that might jeopardize that transfer to 
your daughter? A. It never occurred to me that anything 
of that kind might happen. What I wanted to do was to 
sell, dispose of the property. 

Thereupon the witness continued: 

Mr. Earll told me I might be liable for deficiency. He 
is pretty darned sharp. The reason I w’rote Mr. Earll on 
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the 11th that I was going to make payment due that month 
was because I wanted to retain control of the house as long 
as I could. Even after I moved out of the house I wanted 
to control it. I had a man camping on the place to sell it. 
That letter had nothing in the world to do with the deed to 
my daughter. 

95 Q. Now you know if this property was foreclosed 
and didn’t bring enough to pay the note, that you 

would be liable for a deficiency, did you not? A. I knew 
that they got deficiency judgments then. 

Q. You knew what a deficiency judgment was ? A. I knew 
what a deficiency judgment was and that is what I was try¬ 
ing to avoid. 

Q. By conveying the property to your daughter? A. 
Oh, no. By selling it. I wanted to get out with a loss of 
just what 1 had paid. I wanted to deed the property back 
to him just as it was. That is the offer that I frequently 
made. 

Thereupon the witness continued: 

My daughter bought the other property in February. I 
believe I moved out of the Military Road property and into 
the other property in February, 1933. 

The witness was thereupon shown a letter signed by him 
and Mrs. Pieken to Donald M. Earll dated March 8, 1933, 
and identified his signature. 

The witness then continued: 

I didn’t read the entire letter. I read the first few words 
there to the effect that I was unable to hold the property. 
Mr. Earll explained to me that it was a mere formality in 
connection with the matter. I never intentionally author¬ 
ized Mr. Earll to go ahead and foreclose the property. I 
knew that was one of the ways he would get it back, but I 
didn’t want it. I wanted to deed the property back and 
that is what I emphasized to him every time I saw him. He 
said he wouldn’t accept a deed, but wanted me to keep on 
with the payments on the note. I don’t recall whether or 
not I received a copy of the advertisement that the prop¬ 
erty would be sold at foreclosure. I knew that he was pro¬ 
ceeding to advertise it for sale. I saw a copy of the adver¬ 
tisement in the paper. I looked to see whether it 

96 was there and saw it. I was watching to sec whether 
he was going to do it. I didn’t have anybody down 
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in Mr. Owens’ office when the property was fore¬ 
closed. 

I recall the Municipal Court suit was filed against me. 
I didn’t read the papers. I glanced at them. All those 
legal terms didn’t mean much to me—the legal phraseology. 
I had one thing in mind; I had signed the promissory note 
and I was just as firm in the belief that there was nothing 
in the world could be done about it. It just had to be paid 
and he was suing to make me. When I read the advertise¬ 
ment I knew that Mr. Earll was one of the trustees selling 
the property. I recognized his name, it said so in the ad¬ 
vertisement. I also saw the fact that he was one of the 
trustees who had sold the property referred to in the Mu¬ 
nicipal Court pleadings. I also saw in the Municipal Court 
pleadings that the property had been sold for $2,200. 

Q. And didn’t you check to see whether the payments 
were right on the note as shown on that suit? A. I looked 
at the total. Yes. I saw it was just about right. 

Thereupon the witness continued: 

I didn’t get in touch with Mr. Earll about the suit or 
with his counsel. None of them got in touch with me about 
the suit. The next tiling I knew -was that the deficiency 
judgment had been taken by default. I thought it was 
all cut and dried and there was nothing I could do about it. 
I had no money. I talked to another fellow clerk in the 
Department—not in the legal department—and he said 
“Well, they got you tied up”. 

Q. This Municipal Court suit is headed “Louise C. Earll, 
5045 Reno Road”. Did you look up in the ’phone book or 
the City Directory to see who Mrs. Earll was? A. No, sir. 

Q. Did you know who she was ? A. I did not. 

97 Q. Did you suspect who she was? ' A. Well, I sus¬ 
pected she was his mother or his wife, I didn’t know 

which. 

Thereupon the witness continued: 

When the equity suit to set aside the conveyance of the 
property to my daughter was served on me I glanced over 
that. I don’t think I made any study of it because I didn’t 
think I had a ghost of a chance, because of that darned 
promissory note. 

Thereupon witness’ attention was called to the following 
quotation from the bill of complaint in the equity suit 
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brought by Louise C. Earll to set aside the conveyance of 
the G Street property from Picken to his daughter: 

“Plaintiff avers that there was no consideration what¬ 
ever for said conveyance—that is the conveyance referred 
to—but that it was made by defendants Harry Ernest 
Picken and Mattie E. Picken, without consideration and for 
the purpose of hindering, delaying and defrauding credi¬ 
tors of the said Harry Ernest Picken and Mattie E. Picken, 
including the plaintiff, at a time when the said Harry Er¬ 
nest Picken and Mattie E. Picken knew that they were not 
able to meet the monthly payments under the aforesaid note 
for $4,500. 

A. There was a consideration. Ten Dollars. 

Q. Why didn’t you offer to defend that suit then? A. I 
didn’t defend the suit because I just thought he had me. 

The witness’ attention was then called to his letter to 
Douglas, Obear & Douglas, dated July 14, 1933, and the 
following question was asked: 

Q. You really thought at that time that Louise C. Earll 
was either his wife or mother and they were all together 
in the transaction ? A. I thought there \ras some connec¬ 
tion between them. I didn’t know what. 

Thereupon the witness was shown and identified his 
98 signature to. a letter signed by him and addressed to 
Mr. Earll dated March 24, 1933. 

Q. I notice that you tell Mr. Earll in this letter: “This 
is to advise you that on February 9, 1933, lot 81, square 
810, with improvements thereon, also known as 417 G Street, 
X. E., was transferred by myself and wife to Martha E. 
Cooper, in payment of obligations due her, and the deed 
dulv recorded.” A. Yes. 

Q. That was the first time you told Mr. Earll about that 
conveyance, wasn’t it? A. I guess that was the first time. 

Thereupon the witness continued: 

I made a mistake in my bill of complaint when I said I 
had paid all the taxes on the property at the time of fore¬ 
closure. I recall that one year’s taxes had not been paid. 
I told Mr. Earll that they were not paid. 

Q. Do you recall stating in paragraph 25 (of the bill of 
complaint) that you didn’t know or suspect the connection 
between the defendant Louise C. Earll and the other de¬ 
fendant? A. Well I can’t say that I didn’t suspect it, I 
thought they were related in some way. 
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Q. Mother or wife? A. Might be his mother. 

Q. Or his wife? A. Or his wife. 

Thereupon the witness continued: 

I did know in 1933 that Louise C. Earll was the wife of 
the defendant Donald M. Earll. My statement in the bill 
that I didn’t know this until I was recently advised of the 
fact is incorrect. 

I would like to have this foreclosure set aside and have 
the property back. I am willing to pay the notes on the 
property with interest if I could dispose of the prop- 
99 erty. I am not now prepared to tender the amount 
of the second trust note and interest. 

Re-direct Examination 

I don’t know who wrote the letter of March 18, 1933, 
addressed to Mr. Earll. He brought it to my house and 
said he had a little paper there for me and my wife to sign. 
He didn’t say what the paper was for. He said it was a 
little formality; he didn’t explain; he didn’t say “Mr. 
Picken, this is an order to foreclose or an agreement to 
foreclose”. Nothing was stated about trustees. The letter 
is just addressed “Donald M. Earll”. I signed it in a 
couple of minutes. 

With regard to the transfer of the G Street property, my 
daughter did receive a consideration for that. It was not 
only a personal consideration, but other indebtednesses 
were wiped out by the transfer. It was not a gift. 

Q. Did you make it in order to beat Mr. Earll or because 
of the indebtednesses you wanted to keep it in the family? 
A. It was not to beat anybody. I would naturally prefer 
to pay my daughter in preference to anybody else. 

Thereupon Lucien H. Thaden was called as a witness on 
behalf of plaintiff and having been first duly sw’orn testi¬ 
fied in substance as follows: 

I am a real estate broker and have been in that business 
for fifteen years. Shortly before September 4, 1930, I had 
listed premises 3225 Military Road for sale from McKendrie 
and Ryan, the builders. I covered the house as a salesman. 
I interested Mr. Picken in the house. I gave him the price 
of $13,500 on it. I didn’t specify the terms on which it could 
be bought; I let him make his own offer. Maybe 1 did sug¬ 
gest to him around $1,500 cash. He stated he would borrow 
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the money on the G Street house which he owned. I told 
him I would arrange for the loan. I called several people. 
It is my impression that I called Mr. Earll or talked 

100 to him. I am almost certain I did. Mr. Earll put 
up the money at the title company when the loan was 

settled. 

Cross-Examination 

I procured the loan on the G Street property for Mr. 
Picken at his request. As I recall it, Mr. Picken agreed to 
pay 2% commission for the loan, which was the regular 
rate. As far as I was concerned, Mr. Earll was simply a 
broker in the transaction. 

Thereupon Charles W. McKendrie "was called as a wit¬ 
ness on behalf of the plaintiffs, and, having been first duly 
sworn, testified as follows: 

I am a builder by occupation and was so engaged in 1930. 
Mr. Ryan and I built the house at 3225 Military Road. As 
I recall we asked the price of $15,000 for it first. We didn’t 
stipulate any terms. The house was sold to Mr. Picken. 
The sale was made for $1,500 cash. I am not certain about 
the monthly payments on the second trust note or the 
amount. The house was subject to a first trust of $7,500 
held by B. F. Saul Company. I took back a second trust 
for the amount of the difference between the first trust and 
the sale price. The amount was $4,500. The sale was con¬ 
summated at the New York Title Company. I have for¬ 
gotten who were named as trustees on the second trust 
note. I knew Mr. Earll at the time, but I did not know Mr. 
A. M. Harding. After I received this second trust note of 
$4,500 I did not approach Mr. Picken about the note, but 
Mr. Ryan did. We sold the note to Mr. Donald Earll. 

Q. What did you receive for it? 

Thereupon counsel for the defendants objected to the 
question on the ground that the note was a purchase money 
note; that there w T as no charge of usury; that it appears 
from the evidence that the note was given as a pur- 

101 chase money note, and that thereafter, after some 
negotiations, it was sold to someone else. Counsel 

for plaintiffs stated he was not claiming usury, but claimed 
that Donald M. Earll as trustee made a secret profit on the 
note. The court overruled the objection, to which action 
counsel for the defendants excepted. 
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Mr. Earll transacted the deal through which the note 
was sold. I do not recall how much he paid for the note. I 
never dealt with Mrs. Earll in this case. The whole trans¬ 
action was settled at the title company. I sold the note at 
the time the case was settled. 

Cross-Examination 

I knew Mr. Earll at that time as being in the real estate 
business. I did not know whether I was dealing with him 
as principal or agent in the sale of the note. I do not recall 
whether he had anything to do with the naming of the trus¬ 
tees under the second deed of trust. 

Thereupon Mr. Owen E. Ryan was called as a witness for 
the plaintiffs, and having been first duly sworn, testified in 
substance as follows : 

I am in the real estate business and in 1930 I was in the 
building business with Mr. McKendrie. We built premises 
3225 Military Road together. We listed the house for sale 
with several brokers, including Mr. Thaden. We were ask¬ 
ing $13,500 for the house. I don’t recall exactly what the 
$4,500 second trust note was sold for. We sold the note 
to Mr. Donald Earll. I don’t know Mrs. Earll; I don’t 
know Mr. Harding. I did not name Mr. Earll trustee on 
the note; I assume he was buying the note and that he would 
name his own trustees; that is the usual custom. He paid 
the money; the case was in the title company. 

102 C r oss-Exam i nation 

The case was in the New York Title Company for settle¬ 
ment for sometime—probably two weeks. The parties ap¬ 
parently signed the deed and moved into the house, and it 
was some time thereafter before the transaction was finally 
cleared. I came out to Mr. Picken’s house and offered to 
sell him the note after they moved in. 

Re-Direct Examination 

There was a ground trust on the house held by Fulton R. 
Gordon that had to be paid off before we could deliver the 
house according to our contract. I think there was a delay 
of approximately two weeks. This trust was behind the 
Saul trust. We got money out of the second trust note to 
pay that off. 
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Thereupon Ercole V. Leonardo was called as a witness 
on behalf of the plaintiffs, and having been first duly sworn, 
testified in substance as follows: 

I work for the receiver of the Federal American National 
Bank. In response to a subpoena duces tecum I have come 
here with the records of a joint account in the name of 
“Donald M. Earll or Louise Crittendon Earll”. I have 
found no records for accounts in the name of Edward T. 
Harding and Albert M. Harding. The records which I have 
for the account referred to begin on February 23, 1926. I 
am not certain that is the beginning of the account. It was 
a joint account at the time. 

Thereupon the witness was shown a collection book of the 
Federal American National Bank and Trust Company re¬ 
lating to the collection of a note secured on 3225 Military 
Road for $4,500. Counsel stipulated that the payments 
shown on that book were paid into the joint account which 
was drawable by either one of the parties. 

Thereupon witness continued: 

103 The note was withdrawn from the bank on March 
8, 1933, by Donald M. Earll. 

Thereupon counsel stipulated that Donald M. Earll trans¬ 
mitted to the title company the money for the $3,250 loan 
on the Gr Street property, and that the check to the title 
company for the loan was signed by Donald M. Earll. 

Thereupon William B. Simmons, having been called as a 
witness on behalf of the plaintiffs and being first duly sworn, 
testified in substance as follows: 

I am trust officer of the Liberty National Bank and came 
in response to a subpoena duces tecum with the records of 
a joint checking account of Donald M. Earll or Mrs. Louise 
Crittendon Earll, which account was set up on March 15, 
1933. My records show that we received for collection a 
note of Lionel P. Russon and Alice Russon secured on lot 
18, square 2025, in the amount of approximately $2,881.69 
credited to the said joint account. There were twelve de¬ 
posit tickets showing payments on this note for $85 each, 
and one for $85.33 and one for $87.21. The last payment 
received shows a balance due on the note of $2,258.02. 
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Cross-Examination 

The note was held for the joint account of “Donald M. 
Earll or Mrs. Louise Crittendon Earll”. Our records show 
that the note was withdrawn on March 17, 1936, by the sig¬ 
nature of Mr. Earll as follows: “Louise C. Earll by D. M. 
Earll”. Thereupon counsel stipulated that E. T. Harding 
was the payee of that note and that the note was endorsed 
bv him. 

Thereupon counsel stipulated that premises 3225 Mili¬ 
tary Road were sold at foreclosure at the office of Thomas 
J. Owen & Son on March 21, 1933, subject to a prior deed 
of trust for $7500, pursuant to a newspaper advertisement 
signed by Donald M. Earll and A. M. Harding, trus- 
104 tees; that the auctioneer’s records show it was sold 
to Edward T. Harding for $2,200 subject to a prior 
deed of trust for $7,500 and subject to accrued interest and 
the overdue taxes; that the auctioneer charged a fee of $10 
for his services and that the cost of advertisement of the 
notice was $25.85. It was also stipulated that if Mr. Owen, 
of Thomas J. Owen & Son, auctioneers, were called to the 
stand he would testify that it was not unusual for them to 
sell properties in the office instead of on the premises. 

Thereupon counsel for both parties agreed that if it is 
material on an accounting the following statement of rents 
collected and disbursements made by Jesse E. Hedges, real 
estate agent on the house 3225 Military Road since Feb¬ 
ruary 15, 1937, would be accepted as true. 

“I hereby certify that the following is a true and cor¬ 
rect statement of all rents collected and all disbursements 
made on the property known as 3225 Military Road, N. W. 

Rents collected from February 15, 1937 to December 31, 
1937, at the rate of Ninety Dollars ($90.00) a month (10 Vi 


months) $945.00 

Disbursements: 

Repairs $24.75 

Commission 42.75 

Checks (D. M. Earll-Agent) 787.50 

Balance on hand 90.00 


$945.00 $945.00 
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Witness mv hand and seal on this 14 dav of December, 
1937. 

(Sgd.) JESSE H. HEDGES (Seal) 

Thereupon the plaintiffs rested, and the defendants, to 
maintain the issues on their part joined, offered testimony 
as follows: 

Defendants offered in evidence the following letter signed 
bv Harry E. Picken and Mattie E. Picken, dated March 8, 
1933: 

105 

Mr. Donald M. Earll, 

907 15th St., N. W., 

Washington, D. C. 

Dear Mr. Earll: 

Referring to my previous letters to you of February 4th 
and 11th regarding our property at 3225 Military Road, 
N. W., on which a client of yours holds a second trust I re¬ 
gret to have to advise you that it will be impossible for us 
to make further payments on account of said trust and if 
your client feels that under the circumstances it is neces¬ 
sary for him to foreclose lie will have to do so. 

Realizing that we could not continue to carry this prop¬ 
erty, we have vacated same and moved to the address given 
above. In the meantime we have placed the property in the 
hands of Mr. C. B. Tully, in order that he may endeavor to 
sell the property if possible before same shall pass out of 
our possession. 

In order that you may be in a better position to protect 
the interests of your client who holds the second trust or 
to make a direct sale of the property in the meantime we 
are giving you at this time a key to the house as it is our de¬ 
sire to do the fair thing insofar as we can, but it is utterly 
impossible for us to make further payments on the second 
trust, pay the taxes which are due this month or the first 
trust interest which will become due April 10th. 

Very truly yours, 

(Sgd) HARRY E. PICKEN 
“ MATTIE E. PICKEN” 


“2307 39th St., N. W. 
Washington, D. C. 
March 8th, 1933 
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The defendants then offered in evidence the following 
letter signed bv plaintiff Harry E. Picken, dated March 
24, 1933: 

“Mr. Donald M. Earll, 

907 15th St., N. W., 

Washington, D. C. 

Dear Sir: 

This is to advise you that on February 9th, 1933, Lot 81, 
Sq. 810, with improvements thereon, also known as 417 G 
st., N. E., was transferred by myself and wife to Martha E. 
Cooper, in payment of obligations due her, and the deed 
dulv recorded. 

Any further communications in regard to this property 
should be addressed to her at 2307 39th st., N. W. Anv fur- 
ther business transacted by me in connection with 
106 the property mentioned will be as her agent and at 
her direction, as was the case when last payment of 
interest was made, when money-order showed remittance 
by me as agent. 

Very respectfully 

(Sgd.) H. E. PICKEN” 

Thereupon the defendants offered in evidence the follow¬ 
ing pleadings filed by Louise C. Earll against Harry Er¬ 
nest Picken and Mattie E. Picken in the Municipal Court of 
the District of Columbia on May 25, 1933: 

“Declaration 

Plaintiff, Louise C. Earll, by her attorneys Douglas, 
Obear & Douglas, sues the defendants Harry Ernest Picken 
and Mattie E. Picken, for that whereas heretofore on to- 
wit the 4th day of September, 1930, the defendants, by their 
certain joint and several promissory note, now overdue, 
promised to pay to the order of Charles W. McKendrie and 
Owen E. Ryan the sum of $4500.00, with interest until paid 
at the rate of 6'/< per annum, said principal and interest 
payable in monthly installments of $65.00 (with the privi¬ 
lege of making larger payments in any amount) on the 4th 
day of each and every month after date, the whole to be 
due and payable six years after date, each installment when 
so paid to be applied first to the payment of interest on the 
amount of principal remaining unpaid and the balance 
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thereof credited to the principal; that the defendants, to se¬ 
cure payment of said note, executed and delivered on the 
4th day of September, 1930, a second deed of trust to Don¬ 
ald M. Earll and Albert M. Harding, as trustees, secured 
upon that real property in the District of Columbia known 
and designated as Lot 18 in Square 2025 in Fulton R. Gor¬ 
don’s Subdivision of part of a tract of land called ‘Chevy 
Chase Grove’, as per plat recorded in the office of the Sur¬ 
veyor of the District of Columbia in Liber 61 at folio 31, 
with improvements thereon, which deed of trust was filed 
for record in the Land Records of the District of Columbia 
on the 18th day of September, 1930, in liber 6484 at folio 
355; that bv the terms of said deed of trust the aforesaid 
property was conveyed to said trustees in trust, with power 
upon any default or failure being made in the payment of 
said note or of any installment of principal or interest 
thereon, to sell the same at public auction at such time and 
place and after such previous public advertisenent as said 
trustees should deem advantageous, and from the proceeds 
of such sale or sales, firstly, to pay all proper costs, 
charges and expenses, with interest thereon, and, secondly, 
to pay whatever might then remain unpaid on said note 
whether the same should be due or not, and interest thereon 
to the date of payment, it being agreed that said note 
should, upon such sale being made before the maturity of 
said note, be and become immediately due and payable at 
the election of the holder thereof; and, lastly, to 
pay the remainder of said proceeds, if any there 
107 should be, to the defendants herein or their assigns; 

that after the execution of said note and the delivery 
thereof to the said Charles W. McKendrie and Owen E. 
Ryan, the said Charles W. McKendrie and Owen E. Rvan 
endorsed the same without recourse to the order of and 
delivered the said note to the plaintiff for value and before 
the maturity of any installment of principal or interest, 
and plaintiff is now the holder thereof; that thereafter cer¬ 
tain payments were made by the defendants on account of 
said note; that on to-wit, the 16th day of February, 1933, 
there was a balance remaining unpaid on the principal of 
said note in the sum of $3,183.98; that no payments have 
been made on said note since said date, though payments 
have been due on the 4th day of each month, as aforesaid, 
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and although repeated demands were made on the defen¬ 
dants for the same; that thereafter on, to-wit, the 21st day 
of March, 1933, pursuant to the terms of said note and deed 
of trust securing the same the said Donald M. Earll and 
Albert M. Harding, as trustees, sold the aforesaid real prop¬ 
erty at public auction for the sum of $2200.00, subject to a 
prior deed of trust for $7500.00; that the plaintiff there¬ 
upon elected to hold the entire remaining balance due on 
said note as immediately due and payable and notified the 
defendants of her election; that from the proceeds of said 
auction sale the aforesaid trustees, pursuant to the terms 
of said deed of trust credited the sum of $2,200.00 to the 
principal balance then remaining unpaid on said note, 
which after said credit left a balance thereon of $983.98 due 
and payable; that repeated demands have been made upon 
the defendants to pay the same, but said defendants have 
refused and do still refuse to pay said balance due or any 
part thereof. 

WHEREFORE the plaintiff brings this suit and claims 
from the defendants and each of them the sum of $983.98, 
with interest at the rate of 6% per annum from March 21, 
1933, besides costs. 

DOUGLAS, OBEAR & DOUGLAS, 

By TYREE DILLARD, 

822 Southern Building, 

Washington, D. C., 

Attorneys for Plaintiff’ T 

“Particulars of Demand 

HARRY ERNEST PICKEN and 
MATTIE E. PICKEN 

To LOUISE C. EARLL, Dr. 

To balance due on note as follows: 

Given as deferred purchase money for and secured by Sec¬ 
ond Deed of Trust on Lot 18, Square 2025—Donald M. 
Earll and A. M. Harding, Trustees. 

108 $4,500.00 Washington, D. C., Sept. 4, 1930 

For value received we, jointly and severally promise to 
pay to the order of Charles W. McKendrie and Owen E. 
Ryan the sum of Forty-five Hundred ($4,500.00) Dollars. 
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with interest until paid at the rate of six (6%) per centum 
per annum. 

Said principal and interest payable in monthly install¬ 
ments of Sixty-five ($65.00) Dollars (with the privilege of 
making larger payments in any amount) on the 4th day 
of each and every month after date for seventy-one (71) 
months; each installment when so paid to be applied, first, 
to the payment of the interest on the amount of principal 
remaining unpaid, and the balance thereof credited to the 
principal, the entire balance being due and payable six (6) 
years after date. 

(signed) HARRY ERNEST PICKEN 
“ MATTIE E. PICKEN 
Address 3225 Military Road 

No. 1 of 1 

This is to certify that this is the note described in a Deed 
of Trust to the Trustees named hereon, and bearing even 
date herewith. Said deed of trust and note having been 
executed in my presence. 

(signed) LUCIEN N. THADEN 
Notary Public, D. C. 

The following notation appears on the face of said note: 

“The property securing this note foreclosed and sold at 
auction March 21st, 1933. 


D. M. EARLL for Trustees” 
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Endorsed on back as follows: 

Pav to the order of 
Louise C. Earll 
Without recourse to us. 

Charles W. McKendrie 
Owen E. Ryan 


Bal. 


Date of Payment 

Int. Due 

To Principal 

Principal Due 

Oct. 

6, 

1930 

$24.00 

$41.00 

$4,459.00 

Nov. 

4, 

1930 

20.81 

44.19 

4,414.81 

Dec. 

3, 

1930 

21.33 

43.67 

4,371.14 

Jan. 

2, 

1931 

21.13 

43.87 

4,327.27 

Feb. 

3, 

1931 

22.36 

42.64 

4,284.63 

Mar. 

9 

-•> 

1931 

20.71 

44.29 

4,240.34 

Apr. 

1, 

1931 

20.50 

44.50 

4,195.84 

May 

4, 

1931 

23.08 

41.92 

4,153.92 

June 

2, 

1931 

19.39 

45.61 

4,108.31 

July 

9 

— y 

1931 

20.54 

44.46 

4,063.85 

Aug. 

4, 

1931 

21.67 

43.33 

4,020.52 

Sep. 

4, 

1931 

20.10 

44.90 

3,975.62 

Oct. 

5, 

1931 

20.54 

44.46 

3,931.16 

Nov. 

16, 

1931 

26.87 

38.13 

3,893.03 

Dec. 

3, 

1931 

11.02 

53.98 

3,839.05 

Jan. 

4, 

1932 

19.84 

45.16 

3,793.89 

Feb. 

4, 

1932 

18.97 

46.03 

3,747.86 


Mar 

. 5, 1932 

19.36 

45.64 

3,702.22 

109 

Apr. 

, 4, 1932 

17.89 

47.11 

3,655.11 


Mav 

7, 1932 

20.11 

44.89 

3,610.22 

June 

4,‘ 

1932 

16.25 

48.75 

3,561.47 

Jul. 

5, 

1932 

18.40 

46.60 

3,514.87 

Aug. 

3, 

1932 

16.40 

48.60 

3,466.27 

Sep. 

6 , 

1932 

19.06 

45.94 

3,420.33 

Oct. 

4, 

1932 

15.96 

49.04 

3,371.29 

Nov. 

17. 

1932 

24.16 

40.84 

3,330.45 

Dec. 

16, 

1932 

16.10 

48.90 

3,281.55 

Jan. 

4, 

1933 

9.84 

55.16 

3,226.39 

Feb. 

16, 

1933 

22.59 

42.41 

3,183.98 


$3,183.98 
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To proceeds of sale of Lot 18 in Square 2025, 
sold at public auction on March 21, 1933.. $2,200.00 

Leaving a balance of . $983.98 

With interest at the rate of 6 f /c per annum 
from March 21, 1933, besides costs 

DOUGLAS, OBEAR & DOUGLAS 

By TYREE DILLARD 

822 Southern Building 
Washington, D. C. 

Attorneijs for Plaintiff 

Thereupon counsel stipulated that the following state¬ 
ment appearing in the answer of the defendant Louise C. 
Earll was true: 

“Answering paragraph 14 of said bill of complaint this 
defendant admits that on or about May 26, 1933, she filed 
an action in the Municipal Court of the District of Colum¬ 
bia against the plaintiffs for a deficiency of $983.98 alleged 
to remain after said foreclosure sale, and that said papers 
were served on the plaintiff Mattie E. Picken on May 29, 
1933, and on the plaintiff Harry E. Picken on June 6, 1933. 

“Further answering said paragraph this defendant avers 
that the plaintiffs set up no defense to said suit in the Mu¬ 
nicipal Court and says that on June 26, 1933, default judg¬ 
ment was entered against the plaintiffs in said suit for the 
sum of $983.98 and interest from March 21, 1933, besides 
costs, and that thereafter on the 7th day of July, 1933, the 
aforesaid judgment was docketed in the records of the Su¬ 
preme Court of the District of Columbia under the statutes 
in such cases made and provided.” 

Thereupon there was offered and received in evidence 
by the defendants an original bill of complaint filed 
in the Supreme Court of the District of Columbia 
by Louise C. Earll, 5045 Reno Road, Washington, 
D. C., against Harry E. Picken and Mattie E. 
110 Picken and Martha Elizabeth Cooper entitled “A 
Bill to set aside Fraudulent Conveyance and Sell 
Property to Satisfy Judgment and for other Relief.” Said 
bill of complaint averred, among other things, the obtaining 
by the plaintiff Louise C. Earll of a judgment against Harry 
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E. Picken and Mattie E. Picken in the Municipal Court 
proceedings above referred to; averred the docketing of 
said judgment in the records of the District of Columbia 
and charged that Harry E. Picken and Mattie E. Picken on 
February 10, 1933, fraudulently conveyed premises 417 G 
Street, N. E. to their daughter Martha Elizabeth Cooper 
without consideration and to avoid payment of their debt 
to Louise C. Earll, represented by the note which had been 
reduced to judgment in the Municipal Court proceedings. 
It was stipulated that this judgment creditor’s bill was 
served on Harry E. Picken and Mattie E. Picken on July 
12, 1933; and that the proceedings were settled by the con¬ 
veyance of the G Street property to Louise C. Earll in full 
satisfaction of the judgment. 

Thereupon Louise C. Earll, one of the defendants, was 
called to the stand and having been first duly sworn, testi¬ 
fied in substance as follows: 

I am the wife of the defendant Donald M. Earll, one of 
the defendants in this cause. I was plaintiff in the Munici¬ 
pal Court suit for a deficiency judgment against Harry E. 
Picken which has been referred to, and vras also the plain¬ 
tiff in the suit to set aside the alleged fraudulent convey¬ 
ance filed in my name in the Supreme Court of the District 
of Columbia, to which reference has also been made. I have 
heard the testimony of Mr. Picken. 

I went with Mr. Earll to look at the Military Road prem¬ 
ises. Mr. and Mrs. Picken were both there. Previously Mr. 
Earll and I had been to the 417 G Street property. I only 
saw Mrs. Picken then. I thought the note was a good one, 
so I gave consent to its purchase. Mr. Earll handles my 
business affairs for me. We have only a joint ac- 
111 count. We both draw on the account whenever we 
wish. I pay my household bills out of it and he pays 
his personal bills out of it. This note came from funds in 
our joint account. A certain amount of this fund was 
mine. 

Q. What arrangement did you and your husband have for 
a division of that account? Or, expressed differently, how, 
if at all, were you able to determine whether the funds 
coming out of that account were yours or your husband’s? 
A. Well, certain notes and property are mine and others 
are his. 
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Thereupon the witness continued: 

I have had funds belonging to me in that joint account 
for years. When a note was acquired it was considered as 
my note or Mr. Earll’s note, as the case might be for the 
individual note, and was so regarded at the time of the pur¬ 
chase on my records. I keep accounts on cards of the trusts 
that 1 hold and I credit the interest each month. Part of 
the funds which I invested from time to time in notes I had 
when I was married, and then from time to time my hus¬ 
band gave me certain funds for my own use. I filed sep- 
... a rate income tax returns for the years 1932 and 1933, in 
which returns I recorded the Picken note as my individual 
note. My husband talked with me from time to time about 
the payments being made on the Picken note. He consulted 
with me with regard to the foreclosure of the property. I 
directed the foreclosure after consulting with him as I could 
see nothing else to do. The property was purchased at fore¬ 
closure sale at my request by my uncle Edward T. Hard¬ 
ing. Thereafter he acted with respect to the property in 
accordance with my instructions. 

I am sure that Mr. and Mrs. Picken were in the Military 
Road house at the time I looked at the property. That was 
before I acquired the note. 

112 Cross Examination 

I saw and met Mr. and Mrs. Picken in their home on Mil¬ 
itary Road. I met only Mrs. Picken on G Street. When 
I went to the G Street property Mr. Earll introduced me 
as Mrs. Earll. I didn’t do any talking whatever there, 
j When I went to the Military Road house I think Mr. Earll 
i said to Mr. Picken that he was there to see the property. 
I know he didn’t mention that he was purchasing or that I 
was purchasing the note. Mr. Earll told me that the note 
was for sale. I never talked with Mr. McKendrie or Mr. 
Ryan. My only connection in the case was through my hus¬ 
band. I do not recall from whom the note was purchased. 
The funds with which it was purchased were mine. I don’t 
i recall whether or not I had written a check for it. I some¬ 
times write checks for purchase of notes that I make. I 
also draw checks for any purpose I wish, including house¬ 
hold expenses, personal expenses, church, charity, but I 
. do not recall the exact amount paid for that note. I have 
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heard and I probably knew at the time, but I would have to 
look it up. I have talked with Mr. Earll and Mr. Campbell 
about this ease since that time, but with no one else. I 
never had the note in my hands. My husband takes care 
of those things. I did know when the note was purchased. 

Thereupon the court stated that he thought the purchase 
price of the note was material and counsel for all parties 
stipulated, subject to objection by the defendants to the 
admissibility of the testimony and exception to its admis¬ 
sion by the court that the purchase price of the note was 
$3,000. 

Thereupon the witness continued: 

The payments on the note went into the joint account. 
This account is not kept absolutely separate. I brought my 
income tax returns with me. I have a record of the invest¬ 
ments that are mine. 

Thereupon counsel for the defendants made the 
113 following statement to the court: 

“I think it is true that under the Ryan case (i. e. Holman 
v. Ryan, 61 App. D. C. 10) it makes no substantial differ¬ 
ence as to whether or not these were Mrs. Earll’s notes or 
Mr. Earll’s notes; and while I wanted this witness to go 
on the stand and state just how the transaction occurred, 
I do not in connection with the determination of the case 
make the proposal that the question as to whose notes they 
were is a determining factor. I concede that in determin¬ 
ing whether the sale should be set aside the question as to 
whether or not it is Mrs. Earll’s money or Mr. Earll’s 
money going into the notes is not in the least material. I 
would have moved to dismiss the case and relied upon the 
record as it stood except for the fact that I thought in good 
faith it was desirable to state exactly how the transaction 
occurred. I am perfectly walling to concede that the rec¬ 
ord show’s that under the doctrine of the Rvan case it is 

•> 

immaterial in determining the issue here w’hether or not 
the money was in the last analysis Mrs. Earll’s money or 
Mr. Earll’s money. The defense is based on other grounds.” 

Thereupon the cross-examination proceeded and the wit¬ 
ness continued in substance as follow’s: 

I don’t know’ exactly how much money of the joint ac¬ 
count is mine. I w’ould say that I have in it approximately 
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$8,000. I don’t know how much my husband had in the 
bank account at that time. I received bank statements each 
month and examine them each month. I don’t know just 
how much belongs to each other. In a sense what is mine 
is his and what is his is mine. I have been married to Mr. 
Earll twenty years. I brought a small sum to the home 
when I married him—between $1200 and $1500. At the 
time of my marriage I was a teacher in the public schools 
of the District of Columbia. I didn’t teach at all after I 
was married. I have never earned any money since that 
time. A great majority of the money which I got since that 
time was obtained from my husband. 

There came a time when foreclosure was had on the Mili¬ 
tary Road property. The house was sold on March 21, 
1933, by my husband and Mr. Harding, as trustees. I was 
holder of the note at that time. Title was taken in the 
name of Mr. Harding. Of course, I asked him to do 
114 it. I think of no particular reason why I did this 
except that it was on account of the salability of the 
property afterwards. 

Q. Do you mean that it could not be sold for as much if 
you owned it as if Mr. Harding owned it? A. Yes. I 
think that had something to do with it. 

Whereupon the witness continued: 

I depend on my husband a great deal to look after my 
property. After Mr. Harding got the property it was 
vacant for 19 months before we sold it. I do not recall the 
exact amount for which we sold it. I think it was $10,500. 
The money went into the joint account. Certain payments 
were made by the Russons, the people who bought the prop¬ 
erty. This money went into the joint account. I think 
the Russons paid $85.00 a month. A curtailment was made 
on the first trust. I have forgotten whether or not I drew 
the check for it. I was first apprised of the fact that Mr. 
Picken owned the house at 417 G Street when we went 
over and looked at the house. The object of my visit was 
placing a loan on it. I do not know who Hilda W. Nichols 
is. The money for the note was put up by me. I do not 
know whether the note was endorsed by Hilda W. Nichols 
to me. Mr. Earll never owned the note nor cither of the 
Messrs. Harding. I think the interest on the G Street note 
was paid directly to my husband’s office. The money went 
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into our account. I do not know where the note is that Mr. 
Picken signed on the G Street property. I do not recall 
releasing the deed of trust though I must have done so. I 
had depended on my husband for all such matters and he 
was taking care of them for me. I do not recall whether 
or not I gave a deed to E. T. Harding for the house at 417 
G Street on December 5, 1934. I do not recall whether I 
made such a deed. 

Q. If you did, do you know whether he paid you any¬ 
thing for it? A. I couldn’t just answer that. I 
115 don’t knovr w’hether he did or not. That covers it. 

The property w’as afteiwvards sold and the money 
from it went into the joint account. I don’t know just how 
much the property w*as sold for. 

There came a time w’hen the Russons were foreclosed on 
with respect to the Military Road property. I am now the 
actual owner of that property. It is probably in Mr. Hard¬ 
ing’s name. I do not know’ the exact amount that the prop¬ 
erty brought on the second foreclosure. The place has since 
been rented. I do not know the name of the man w T ho rents 
it. The rent is $85.00 a month. I see the statement 
monthly. 

Re-direct Examination 

I have several cards w’ith me showing how I kept the rec¬ 
ord of these notes. 

Thereupon at the request of counsel for the defendants 
the witness produced a blue card showing her record with 
respect to the Military Road property, which was offered 
in evidence, showing a record of the note, the name Picken, 
and the payments w’liieh had been made on the note. The 
record was in witness’ own handwriting. 

Thereupon Donald M. Earll, one of the defendants, w 7 as 
called to the stand and having been duly sw'orn, testified 
in substance as follow’s: 

I am the husband of Louise C. Earll, w’ho has just testi¬ 
fied. I have been present during this trial and heard the 
testimonv of Mr. Picken and mv wife. I handled the busi- 
ness transactions for my wife. Hilda W. Nichols, payee on 
the G Street note, is employed in my office, a straw payee. 
Mrs. Earll to my knowledge purchased the $4500 note on 
the Military Road house. I probably drew’ the check for 
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the purchase of the note out of the joint bank ac- 

116 count which she and I had. It was my practice in 
every case to draw the checks which went to the 

Title Company for the purchase of notes, whether they 
were for me or my wife or for anyone else. If the notes 
were resold by me to strangers with whom I had no con¬ 
nection it was always my practice to draw the check myself 
for the payment of the purchase price. Most of my clients 
had confidence enough in me to give me their checks and I 
deposited their checks or cashed them and in turn gave my 
check to the Title Company. I think the first time I met 
Mr. Picken was in the Military Road house. The first time 
I saw Mrs. or Mr. Pickcn was in the G Street house. I 
made an inspection of the G Street property with Mrs. 
Earll before the loan was made. This was some time prior 
to my purchase for Mrs. Earll of the Military Road note. 
Mr. Harry Pitts or Mr. Thaden spoke to me about the 
loan. With respect to her investments Mrs. Earll places 
some reliance in my judgment, but she goes and inspects 
the property also. She leaves to me the matters of handl¬ 
ing the details of collection of the notes and foreclosures. 

To the best of my recollection Mr. Picken came in to see 
me after receipt of the letter of January 5,1933. Mr. Pick¬ 
en ’s request were more in the nature at that time of a de¬ 
mand ; and I told him that the holder of the note would be 
lenient with him, but that it was not for him to say how 
much he would pay; that we wanted him to continue his 
payments as long as he could, and if he got over his head 
to come to us and we would try to help him out. I recall 
the receipt of Mr. Picken’s letter of February 4, 1933, and 
my reply to him of February 6, 1933. After that date I 
do not think I had another conference with Mr. Picken. I 
do not recall a conference on or about February 10. The 
first time I learned that Mr. Picken was thinking of aban¬ 
doning the house was when I drove by and found the house 
vacant. I do not recall just when that was. 

117 I had urged Mr. Picken to keep the house. Mr. 
Picken seemed to be a little bit unduly apprehensive 

as to what he should do and could not explain why he could 
not keep the payments up. He merely stated that he didn't 
want to and felt that he couldn’t; and I told him to keep 
them up as long as he could; and when the time came when 
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he actually couldn’t do it to come and talk it over with me 
and we would try to work it out on a basis which he could 
comply with. 

Witness was thereupon shown the letter of March 8,1933, 
signed by Mr. and Mrs. Picken and continued as follows: 

I presented this letter to Mr. Picken. The letter states 
w’hat Mr. Picken had previously told me. Witness was 
shown tax bills for the first and second half of the year for 
the Military Road property, the first half being due in Sep¬ 
tember, 1932, and the second half in March 1933. He con¬ 
tinued: I paid those bills on March 25, 1933, the date they 
are stamped paid, out of the joint account of my wife and 
myself. The bills were thereupon offered in evidence and 
showed taxes paid on March 25, 1933, in the amount of 
$-. 

The witness was thereupon shown a receipt evidencing 
the payment of $500 on account of curtailment and renewal 
of first trust loan on the Military Road property to B. F. 
Saul Company made on April 11, 1933, which receipt was 
offered and received in evidence. 

The witness thereupon continued. The Saul Company 
called for this curtailment. It was made out of the joint 
account of myself and my wife. On April 18, 1933, there 
was also a tax bill of $30.94 paid from the joint account of 
myself and my wife. This tax bill was thereujion offered 
and received in evidence. 

Thereupon the witness continued: 

I can explain why the title to this property was taken 
in the name of E. T. Harding. In the real estate 
118 business it is easier to sell a piece of property if 
you do not have an associate of yourself take the 
property. Had the property been taken in Mrs. Earll’s 
name, if I tried to dispose of it in order to reduce expenses 
by reason of the salesman’s commission, I would have been 
at a disadvantage, whereas, if the title were in someone 
else’s name, it would not bring up that association. After 
the foreclosure sale I worked on the property in an effort 
to sell it for 19 months, during which time it was vacant. 
During this time I advertised the property at considerable 
expense. 

During Mr. and Mrs. Picken’s occupancy of the prop¬ 
erty, before they abandoned it, I offered to Mr. Picken to 
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attempt to sell it on his behalf. They consented to my put¬ 
ting up a sign and I told them it would be advisable to run 
an ad in the Saturday real estate section of the Star and 
then to have the house available for display purposes dur¬ 
ing reasonable hours on Sunday, say from 10 to 6, during 
which time I offered to remain on the premises in an effort 
to sell it to anyone who might come in response to the ad. 
I suggested that to Mr. and Mrs. Picken in their living 
room and Mrs. Picken and her daughter both took the at¬ 
titude that they would not leave the property for any out¬ 
sider and that it was their property and they could stay 
in it. My purpose in suggesting that they go away and 
maybe visit some friends was because prospects are re¬ 
luctant to come into a furnished home where the owners are 
around. They feel that they are intruding. I have been 
forced to make repairs to the property since the fore¬ 
closure and have expended a considerable amount of money 
over a period of time, practically none of which appears in 
Mr. Hedges’ statements. Counsel thereupon stated to the 
court that this question was in connection with a possible 
accounting if the court should ultimately hold that way 
and that with the court’s permission he would not press 
those details at the present time, because they were rather 
elaborate. The court said “Very well”. 

119 Cross Examination 

The reason why I named Hilda W. Nichols is that it is 
almost a universal practice in the real estate business to 
use what is commonly called a straw payee. It is a matter 
of not disclosing who is the source from which you obtain 
the funds to make these loans. In other words, if you give 
away that information then it opens up the field to all your 
competitors. I arranged the loan and sent the check in to 
the New York Title Company which handled the details. I 
probably deducted a commission of 2%, which was custom¬ 
ary. If I hadn’t, I was neglectful. 

In connection with the purchase of the note on the Mili¬ 
tary Road property, 1 put up the money with the Title 
Company to pay for the note. I took up the proposition 
with Mrs. Earll before I did that. She bought the note 
rather than me because she had the funds available. I don’t 
know whether I had funds available at that time. I would 
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as lief let her make a profit as make one myself. Under 
my guidance, to a certain extent, Mrs. Earll has invested 
money which I had given her; and the money which she 
has represents the turnover from such investments, plus 
the money which she had when we were married. I do 
not happen to know just what the state of my account was 
yesterday. It would be possible for me to draw a check 
for more than I was entitled to. I don’t know just how 
much is mine. 

i Mr. Picken asked me for the name of the holder of the 
note, but I did not tell him because I never disclose the 
names of my clients who hold notes. The reason for that is 
that the clients who hold these notes do not want the people 
whose notes they hold coming to them with sob stories and 
one thing or another and asking for this, that or the other. 
I am referring to all notes, not only those in my name, but 
Outsiders. Furthermore, as soon as I give out the name of 
my clients they become public property and somebody else 
can go to them with propositions and deplete their 
120 investment funds and then I have no opportunity to 
handle them. This was not the reason I didn’t give 
!Mr. Picken the name of my wife. Picken came to me in 
the nature of making a demand for reduction. He made 
an offer in his letter. I turned that down absolutely at 
that time. 1 did not tell him that “my man had plenty of 
money”. I did not make that statement. I did not tell 
him that my client had plenty of money. I did not mention 
that somebody had plenty of money. Mr. Picken never 
came to me and told me that he was up against it and could 
not pay any more and had found another place. I did un¬ 
derstand that Mr. Picken was attempting to sell the house. 
I know a real estate agent named Tully and I understood 
that lie was working on the sale of the house. I do not re¬ 
call Mr. Picken making any statement to the effect that he 
thought if he moved out Mr. Tully would have a better 
chance of selling it. Mr. and Mrs. Picken were in the house 
when Tully was trying to sell it. Mr. Picken never told 
me that he was going to move. When I brought to Mr. 
Picken the letter of March 8, 1933, he called Mrs. Picken in 
and I told him that if it was agreeable to them I would like 
to have them sign that letter which speaks for itself. Mr. 
Picken read the letter, or at least held it in front of him 
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long enough to read it; and called Mrs. Picken and they 
both signed it. I probably did not tell him I was a trustee 
under the deed of trust. 1 don’t see any reason why I 
should. It was a matter of public record. 

The court thereupon said: “He signed the deed of trust, 
he ought to know’ w r ho was the trustee in it”. 

By Mr. Labofish: 

Q. Before a foreclosure is had, Mr. Earll, do you go out 
and ask the owners of property to let you foreclose or sign 
permission authorizing you to foreclose? A. I do every¬ 
thing I can to prevent a foreclosure of property. In the 
last analysis I foreclose. In this case Mr. Picken 
121 had abandoned the property. I w r ent to him with this 
letter to have him understand what was taking 
place, wrhat I was doing, before I put him in a disadvan¬ 
tageous position. The holder of the note asked me to do 
the foreclosing. I did not tell him then w r ho the holder of 
the note w r as. The foreclosure sale was held in Mr. Owen’s 
office. I was mistaken w’lien I said in my answer it was 
held in front of the property. I do not know of any 
particular reason why the sale was held in the auctioneer’s 
office. Some sales have been held in there and some 
have not. In my experience I doubt if it makes any 
difference in the price whether a sale is had in front of 
the property or in some auctioneer’s office. Under certain 
circumstances it does. The foreclosure which was later 
had on the Russons was held in front of the premises and 
the property brought less at that sale than it did in the 
previous one. There w*as only one bid in either case. The 
bidder w’as my uncle E. T. Harding. He paid no money 
on the sale because he was acting for the owner of the note. 
It is not customary w r hen the owner of the note buys in 
property in which they hold a trust or foreclose to make 
any cash payment. I don’t recall ever rendering an ac¬ 
counting to Mr. Picken. I don’t generally render an ac¬ 
counting unless requested. I don’t think I did here because 
I was not requested. 

I collected the rents from 417 G Street after the prop¬ 
erty was turned over to Mrs. Earll. I collected them as 
agent for Mrs. Earll and put them in the joint account. I 
do not remember how much I collected. 
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I paid the advertising expenses and the auctioneer’s fee 
ion the Picken foreclosure out of the joint account. The 
same is true on the Russon foreclosure. No insurance re¬ 
fund was paid to Mr. Picken. The insurance premium was 
'collected as an indirect collection when the trust was made. 
I did not collect it from Mr. Picken personally. The wit¬ 
ness was shown a receipt dated October 3, 1930, and 
122 continued: Presumably I got the insurance premium. 

I don’t know what it was for. It was a private 
i transaction between Mr. Picken and myself for insurance 
i that was written for him. I write insurance. The Hard¬ 
ings had no interest of any kind in the property. They re¬ 
ceived nothing from it. On certain occasions I have charged 
trustee’s fees, but seldom. 1 did not charge them this 
time. The property on G Street was sold to Roy S. Kaiser 
for $4,750. There was a commission paid out of this sum. 

Thereupon the defendants rested; and the plaintiffs, in 
rebuttal, recalled as a witness Ercole V. Leonardo, who had 
been previously sworn, and who testified in substance as 
follows: 

On September 1, 1930, there was a balance in the joint 
account of Donald M. Earll and Louise C. Earll in the Fed¬ 
eral American Bank in the amount of $1,533.61. Small de¬ 
posits were added to that account from time to time in the 
month of September. 

The Court: May I speak for this witness? On August 
25th the account is approximately $1200. On August 1st 
it is $1195 and some cents. On August 25th is is $1241. 
Then in one or two places it went up about one hundred 
dollars. On August 27 it was $1760, between that with 
some slight variations to August 30 when it is $1798, with 
variations of one hundred or two hundred dollars. Sep¬ 
tember 30 it was $1769. October 8, it was $2050. 

During the period here from August 5 to September 3 
the checks varied from $130 to $210. That is the biggest 
check drawn on this account. 

From August 5 to October 23 a $490 check, drawn on this 
account. A $541 check was the biggest check drawn on 
that account as far as the record shows. 

Mr. Labofish: It took more than $6200 to pay what these 
people said they did, and the money came out of the ac¬ 
count. 
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Mr. Campbell: I thought it came out of that 

123 account. I don’t really know. 

Mr. Labofish: She said it did. If there is any 
other account, I would like to have the account brought in. 

(At this point the witness spoke in low tones to the 
Court). 

Mr. Labofish: If anybody wants to explain how Mrs. 
Earll had $8000 of the joint account at that time, I think it 
ought to be done. 

The Court: When was this note supposed to have been 
bought? 

Mr. Labofish: September 4, 1930. 

Mr. Campbell: The notes were dated September 4, 1930. 

Mr. Labofish: Get the settlement sheets. 

By the Court: 

Q. What are these figures here (indicating)? A. That 
is a deposit, your Honor. 

Q. These are checks drawn? A. These are checks. 

Mr. Labofish: The testimony shows that on September 
4, $3250.00 was put up. 

The Court: Your contention is it was put up by either 
of these. 

Mr. Labofish: She said it was put up. 

The Court: These plaintiffs? * * (should be defendants) 

Mr. Labofish: Yes, sir. It is my contention, and they 
say they did put it up. They say they took it out of the 
joint account, and I can’t see how the account— 

Mr. Campbell: I don’t see either. 

Mr. Labofish: It is a piece of financing that I wouldn’t 
be able to do. I wouldn’t know how to do it. 

The Court: Maybe somebody else put it up. 

Mr. Labofish: They say they put it up and it came 

124 out of his joint account. However, it is not up to me 
to explain that part of it. 

Thereupon plaintiff rested. 

Counsel for the defendants asked that the fact be noted 
that Mrs. Picken was in the court room. Counsel for the 
plaintiffs said “She hasn’t anything to say”. 

Be it further remembered that the foregoing contains 
the substance of all of the evidence given on the hearing of 
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this cause, and each of the exceptions stated to have been 
taken by the attorney for the defendants were so taken and 
were duly allowed and noted by the court, and in order that 
each and every thereof may be preserved and made of rec¬ 
ord, this statement of evidence is duly stated, approved 
and signed, and ordered to be made of record in the above 
entitled cause this 23rd day of September, 1938. 

PEYTON GORDON 
Justice 

We approve the foregoing statement of evidence. 

JOHN P. LABOFISH 
Attorney for Plaintiffs 

EDMUND D. CAMPBELL 

Attorney for Defendants &jr 

'/»• 
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District of Columbia in a suit to set aside a foreclosure sale 
under a deed of trust (on the ground of alleged fraud) and 
for an accounting. The lower court found for the plaintiffs 
below, but instead of setting aside the sale, awarded a 
money judgment of $3100 against the principal defendants. 
Both sides have appealed. The defendants Donald M. Earll 
and Louise C. Earll claim that no decree should have been 
entered against them. The plaintiff Harry E. Picken claims 
that the money judgment in his favor should have been sub¬ 
stantially larger. 

The parties will be referred to herein as plaintiffs and 
defendants respectively, according to their designation in 
the cause below’. 

In finding for the plaintiffs, the lower court wrote an 
elaborate opinion, appearing in the record on pages 32 to 
45. The pertinent facts stated in this opinion are set out 
below. Except where explanatory comments are deemed 
necessary or w’here issue is taken with the court’s findings 
as indicated by the parenthetical insertions, they are ac¬ 
cepted here as correct. 

' (Note.— Certain portions of the court’s opinion not bear¬ 
ing upon the decision, have been omitted, the omissions 
being indicated by asterisks. Parenthetical insertions rep¬ 
resent comments by appellants’ counsel.) 

The lower court said (R. 32-45): 

“This is a suit in equity filed on May 28, 1936, by 
Harry E. and Mattie E. Picken, against Donald M. 
Earll, Louise C. Earll, Albert M. Harding and Edw T ard 
T. Harding, to set aside certain deeds, to reconvev and 
for an accounting. 

“The plaintiff Harry E. Picken is an employee of the 
General Accounting Office and w’as, at the time of the 
trial, sixtv-nine years of age. The plaintiff Mattie E. 
Picken is his wife. (Note: Mrs. Picken has died since 
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the final decree was rendered by the lower court.) The 
defendant Donald M. Earll is engaged in the real estate 
business in this District and is the husband of the de¬ 
fendant Louise C. Earll. The defendants Albert M. 
Harding and Edward T. Harding are brothers, and 
uncles of Donald M. Earll. 

“In September, 1930, the Pickens were the owners 
of premises 417 G St., N. E., encumbered by a deed of 
trust dated February 7, 1927, to the National Savings 
& Trust Co., Trustee, to secure the American Security 
& Trust Co. in the amount of $2,500. This trust had 
been reduced to about $1,900. The property was worth 
about $5,750. 

“One Lueien H. Thaden, a real estate broker, inter¬ 
ested the Pickens in purchasing premises 3225 Military 
Road, Northwest, -which had been built and was owned 
by McKendrie & Ryan, subject to a first trust in favor 
of B. F. Saul Company, in the amount of $7,500. The 
price of the Military Road house was $13,500. The 
Pickens decided to buy that property, and the terms 
agreed upon were: $1,500 cash, the purchaser to as¬ 
sume the $7,500 first trust and to give back to Mc¬ 
Kendrie & Ryan a second trust for $4,500, payable 
$65.00 a month. Thaden arranged with the defendant 
Donald M. Earll to secure a loan on the G Street prop¬ 
erty. A new first trust for $3,250 was put on the G 
Street property to obtain the $1,500 down payment on 
the Military Road property. The payee on the note 

secured bv this new first trust was one Hilda W. 
*> 

Nichols, a clerk in Earll’s office. The trustees on this 
new first trust were Earll and his uncle, Albert M. 
Harding. The proceeds of this loan were delivered by 
Earll to the title company settling the transaction (for 
the account of Picken), less a commission of $65.00, 
which he retained (/. c., the then usual 2% commission 
for placing the loan), and less premiums amounting to 
$14.63 for insurance on the property. Unknown to the 
Pickens, the monev for this loan was advanced from a 
‘joint account’ in the name of Earll and his wife, Louise 
C. Earll. The money was transmitted by a check signed 
by Earll. (Note: This deed of trust has no bearing 

% 
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whatever in this suit. It was never foreclosed, and no 
attack is made on it by the plaintiffs. Picken had never 
met Earll at the time this loan was made. R. 79.) 

“The trustees under the deed of trust which the 
Pickens executed securing this $4,500 (deferred pur¬ 
chase money) on the Military Road property were Earll 
and his uncle, Albert M. Harding. Shortly after the 
Pickens signed the papers at the title company to com¬ 
plete the purchase of the Military Road property (and 
after they had moved into the property R. 65), Rvan 
offered to sell them the $4,500 deferred purchase money 
note at a discount of $1,000, but Picken was forced to 
decline for lack of funds. Thereafter, while the trans¬ 
action was still in course of settlement at the title com¬ 
pany, McKendrie & Ryan, unknown to the Pickens, sold 
this $4,500 note for $3,000 to Earll, one of the trustees 
in the trust securing the note. The monev came from 
the ‘joint account’ of Earll and his wife. (Note: Plain¬ 
tiffs make no claim of usurv in connection with the ac- 
quisition of this note by the Earlls. See statement of 
plaintiffs’ counsel, R. 87.) 

“The Pickens moved into the Military Road prop¬ 
erty, with their married daughter, Martha Elizabeth 
Cooper, and her husband, and made regular payments 
on the second trust note secured on the Militarv Road 
property until the payment due March 4,1933, at which 
time the principal had been reduced to $3,183.98. In 
the latter part of 1931 Picken became pinched for 
money and wrote to the Federal-American Bank, where 
he made his payments, asking for an extension of time. 
The bank did not reply, but Earll got in touch with 
Picken and told him that the bank had nothing to do 
with it, and that he could have an extension. In the 
latter part of 1932 Picken again became pinched for 
money. He inquired of the note-teller at the Federal- 
American who held the note, in order that he might ap¬ 
ply for a reduction of his monthly payments. The 
teller refused him the information. Picken then wrote 
to Earll on December 24, 1932, since Earll had com¬ 
municated with him on the previous occasion and had 


given him an extension of time. Picken commenced 
that letter as follows: 

“ ‘As you are interested in the second trust on the 
above premises, I deem it my duty to inform you of the 
financial conditions in which I find myself at this time, 
etc.’ 

“He then set forth that his daughter and her hus¬ 
band, whom he depended on for help in paying off the 
trust as promised by them, had separated, and that in 
addition his salarv had been reduced, and asked that 
the payment on the trust be reduced from $65.00 to 
$35.00 a month. Earll ignored the letter (Note: This 
statement by the court is incorrect—Picken testified: 
‘I think Mr. Earll came in to see me in reply to that 
letter.’ R. 66), and on January 5, 1933, Picken again 
wrote him, setting forth his financial situation. In this 
letter he also said: ‘A copy of each of the letters is 
being sent Saul & Co., that they may be advised of the 
situation.’ Earll called him up the next morning and 
told him that he had better not send copies of the let¬ 
ters to the Saul Company. (Note: The Saul Company 
were holders of the first trust. R. 33.) Earll then 
called upon Picken. He refused to let him have any 
reduction, and asked him to hold on as long as he pos¬ 
sibly could. Earll asked Picken to come down to see 
him at his office and Picken went down several times. 
Earll told Picken that ‘his man’ had plenty of money 
and that he would see him through; for him to ‘hold 
on.’ (Note: Earll denies making any such statement, 
R. 106.) It appears that Earll at all times refused to 
disclose to Picken who the holder of the note was. 
Picken testified that he did not know that Earll was 
a trustee, but assumed he was some kind of broker. 
Earll never enlightened him on the point, but told him 
that he represented the noteholder. (Note: The state¬ 
ments in the last two sentences are contrary to the rec¬ 
ord. Picken knew that Earll was trustee under the 
deed of trust R. 72, 84. He knew then that Earll owned 
or controlled the loan.—See his letter to Earll of De- 
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cember 24, 1932, R. 65, and Picken’s own testimony, 
R. SO.) 

“Picken had several conversations with Earll in 
February, 1933, and told him that he would have to 
give up the Military Road property and rent a house 
within his means. Earll then tried to interest him in 
buying another house. (Note: These statements are 
denied by Earll, R. 106, and are inconsistent with 
Picken’s own statement that Earll pleaded with him 
to hold on to the property, R. 81, and warned him 
that a deficiency judgment might result if he did not 
keep it, R. 68.) When conditions became hopeless for 
Picken to hold 3225 Military Road, he made arrange¬ 
ments to move into a cheaper house which his daughter 
had bought at 2307 39th Street, N. W., and agreed to 
make the monthly payments on it as rent. (Picken was 
to make the monthly payments on the new house which 
was bought in his daughter’s name at or about the time 
Picken abandoned the Military Road property, R. 
68-69.) Just before Picken left 3225 Military Road, 
Earll offered to discuss reduction in monthly pay¬ 
ments, but Picken was then ready to leave. Earll 
offered to endeavor to sell the property at private sale 
as a broker, and put a sign on it. Earll also agreed 
to let one Tulley, a real estate salesman, cover the 
house. Picken suggested that a sale might be easier 
if the house were vacant, and Earll agreed. (Note: 
Earll denies the statements made in the last two sen¬ 
tences, R. 106.) 

“On February 4, 1933, Picken wrote to Earll that 
** * * it is absolutely impossible for me to longer 

meet the payments and that the property must be dis¬ 
posed of by either sale, deeding back or foreclosure, 
whichever you prefer. I have been and am still trying 
to sell, and have a good prospect, but I have been ad¬ 
vised by Mr. C. R. Tulley, my agent, that the holder 
of the second trust refuses to give a discount for cash 
on the said trust. It would be only fair to allow this 
discount in consideration of the fact that my equity 
is sacrificed entirely, and the further fact that the 
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holder bought this trust at a very heavy discount and 
in the final windup of this business will lose nothing— 
actually * * * I am done with the payments fur¬ 

ther and am looking for a house to rent for about the 
amount of the monthly payments on this trust, and 
within my means * * * ’ 

“To this letter Earll replied on February 6, 1933, 
and said: 

‘I would suggest that you move cautiously as hasty 
action on your part at this time might result in a fore¬ 
closure and possibly a deficiency judgment against 
yourself and Mrs. Picken, should the property not 
bring sufficient to cover indebtedness against it. On 
the other hand, I believe if properly handled you can 
work out of this situation without permitting such a 
situation to arise. I shall be glad, if you so desire, to 
talk this situation over with you at your convenience.’ 

“On February 9, 1933, unknown to Earll, the plain¬ 
tiffs conveyed premises 417 G. St., N. E. to their daugh¬ 
ter, Martha Elizabeth Cooper, by deed recorded on that 
date, and took back from their daughter a deed for the 
property, which they did not record. Plaintiffs claimed 
that this conveyance was in consideration of past ad¬ 
vances from their daughter amounting to somewhat 
over $700, although Picken stated at the trial that the 
property was worth substantially more than this 
amount above the $3,250 first trust on it (Note: Picken 
claimed the G Street property was worth $5700—R. 79). 

“Picken then wrote to Earll on February 11,1933, as 
follows: 

‘On the 26th of this month, I will pay the $65 deferred 
payment on the 2nd trust, due on the 4th, and wish to 
retract that part of my letter of that date in which I 
stated that no further payments would be made. This 
statement of course meant giving up my control, and 
was not my intention. What I had in mind, was the 
postponement of the payments until the house was sold, 
and certainly did not believe I could hold property with¬ 
out payment. ’ 
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“In the latter part of February, 1933, the plaintiffs 
moved out of the Military Road property and into the 
property on 39th Street, purchased by their daughter. 
(Note: The two paragraphs immediately above have 
i been transposed here to bring them in chronological 
order.) 


‘ ‘ On or about March 8, 1933, Earll came to the plain- 
i tiffs at their new address 2307 39th Street, N. W., and 
asked them to sign a letter which he had prepared, 
directed to himself, not mentioning his capacity as trus¬ 
tee, telling him that his client might proceed to fore¬ 
close. He explained to the Pickens that this was a mere 
formality. (This was Picken’s testimony—R. 70.) 
* * # On March 21,1933, there was a foreclosure sale 
i held in the office of Thomas J. Owen & Son * # * at 
i which the property was purchased by Edward T. Hard- 
i ing, a brother of the trustee A. M. Harding and an uncle 
I of the trustee Donald M. Earll, for $2,200 above the first 
trust of $7,500. Edward T. Harding put up no money. 
The following day a trustees’ deed was given him. All 
i the defendants claimed that Edward T. Harding was 
acting for Louise C. Earll. The sum of $2,200 was 
credited on the note. Plaintiffs saw the foreclosure 
advertisement running in the newspaper, but did not 
attend the sale. (Note: Plaintiff’s concede that the sale 
price at the foreclosure sale was fair and adequate, 
R. 44.) 

“On May 26,1933, Louise C. Earll, claiming to be the 
holder of the Pickcn second trust note, filed suit in the 
Municipal Court for a deficiency judgment in the 
amount of $983.98 against the plaintiffs herein. In her 
i declaration she set out the execution and delivery of the 
note and of the deed of trust to Donald M. Earll and 
Albert M. Harding, trustees, securing the same, the 
i default under the deed of trust, the advertisement and 
foreclosure sale of the property, the election thereafter 
made bv her as holder of the deed of trust note to de- 

w 

clare the balance thereon immediately due and payable, 
and showed credit for the price at which the property 
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was purchased at foreclosure sale in reduction of the 
amount claimed to be due. According to his testimony, 
Picken, when the papers were served upon him, as¬ 
sumed that Louise C. Earll was the wife or mother of 
the defendant Earll and that they were all acting to¬ 
gether in the transaction, but suspected nothing wrong, 
as Earll seemed to know his business. Neither Picken 
nor his wife made any defense to the Municipal Court 
suit nor communicated in any way with the Earlls. and 
permitted .-judgment to go against them by default on 
June 26, 1933. 

“The Municipal Court judgment against the Pickens 
was docketed in the District Court of the United States 
for the District of Columbia, and shortly thereafter 
Mrs. Earll filed a creditor’s bill against them and their 
daughter in said court, in which she sought to set aside 
as fraudulent the conveyance of the property at 417 G 
Street, N. E., from the plaintiffs herein to their daugh¬ 
ter, and to have said property subjected to the payment 
of Mrs. Earll’s judgment. Thereupon on July 14,1933, 
Picken wrote to counsel for Mrs. Earll, offering to settle 
the case by having the property at 417 G Street, N. E., 
deeded to Mrs. Earll in satisfaction of the Municipal 
Court judgment against him. In this letter he said: 

‘I wish to say that I am particularly desirous of hav¬ 
ing the names of my wife and daughter left out of this 
case and not mentioned further * * # I realize that 
when default occurs on a promissory note, that the de¬ 
faulter generally loses sufficient of his property to cover 
the default and that Mr. Earll is clearly within the law 
in pursuing the case to that end, but, when he bid in the 
property on Military Road, so as to create a deficiency, 
which evidently was his purpose, and probably will do 
the same when property is sold under the above suit, I 
do not think it morally right to push a man that far in 

view of the lieaw discount he received on the first note.’ 
& 

“ Picken’s proposal for settlement was accepted, the 
G Street property was conveyed to Mrs. Earll (on July 
14, 1933—R. 78), and the Municipal Court judgment 
marked satisfied. On December 5, 1934, Mrs. Earll 
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conveyed the G Street property to the defendant Ed¬ 
ward T. Harding*, an uncle of Earll. In October, 1933, 
Picken wrote Earll a letter in which he referred to 
Louise C. Earll as Earll’s wife. * * * Picken testi¬ 
fied that the transfer of the G Street property to his 
daughter was not fraudulent, and further that he re¬ 
ferred to Louise C. Earll as Earll’s wife because in a 
prior letter from Mrs. Earlls’ attorney, introduced into 
evidence, she was referred to as Mrs. Earll, and Picken 
then assumed that she was Earll’s wife. 

****•#• 

“On May 28, 1936, more than three years after the 
foreclosure sale of the Military Road property, the 
plaintiffs filed their bill herein, in which they seek to 
have this court set aside as fraudulent the foreclosure 
sale of the Military Road property, based on the alleged 
disqualification of Earll and Albert M. Harding to act 
as trustees under the deed of trust and their alleged 
concealment of the fact that the trust note was held by 
Mrs. Earll at the time of the foreclosure. In the mean¬ 
time the Military Road property (after remaining 
vacant for 19 months) had been resold to a man named 
Russon, but had been reacquired by Edward T. Harding 
on behalf of Mrs. Earll under a second foreclosure 
when Russon defaulted in the payments, and the G 
Street property had been sold by Mrs. Earll to a third 
person, one Kaiser, for a net price of approximately 
$1,250 above the first trust thereon. The Russons paid 
some $850 in cash, gave back a second trust of $2,950, 
and made 12 payments of $85 each, one payment of 
$85.33, and one payment of $87.21, or about $2,000 in 
all. Since February, 1937, the property has been rented 
through the office of Jesse H. Hedges at $90.00 a month. 
For a number of months the G Street property was 
rented at $45 a month (out of which of course taxes, re¬ 
pairs, interest and other expenses had to be met) and 
was finally sold for $4,750, out of which an agent’s com¬ 
mission of $250 was deducted.” 

*•••#** 
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The lower court then found that the money which Earll 
applied to the purchase of the trust note in question (which 
money had come from a joint account standing in the name 
of Earll and his wife) was Earll’s own money, although as 
the defendants conceded (R. 100) and the court found, “the 
result would have been the same if the money advanced had 
belonged to the wife.” The court held that Earll’s non¬ 
disclosure of his interest in the note, his endeavoring “to 
occupy the conflicting positions of creditor and fiduciary,” 
his purchase of the second trust note at a discount while he 
was a trustee, were “badges of fraud” and that “this whole 
transaction was tainted with fraud.” (This the defendants 
of course deny.) 

The court then continued (and to its conclusions of law 
stated below’ the defendants of course except): 

“After a careful consideration of this case, I am of 
opinion that the plaintiffs are entitled to a decree. 

“In awarding relief in this case certain things must 
be borne in mind. In the first place, it is clear that the 
Pickens w’ere financially unable to carry the Military 
Road property, and it is not suggested that their finan¬ 
cial embarrassment was in any manner caused by Earll, 
although he of course took advantage of it. Further, 
had Earll been acting for a third person who had ac¬ 
quired the second trust note at a $1,500 discount, the 
plaintiffs w’ould have no cause to complain. The plain¬ 
tiffs concede that the $2,200 bid for the Military Road 
property at the foreclosure sale was a fair and adequate 
price. 

“As to conveying the Military Road property back 
to the Pickens, the following must be borne in mind: 
Picken is a government clerk, and his financial difficul¬ 
ties arose from the fact that his salary had been re¬ 
duced, and his daughter and her husband, who had been 
helping to make the payments, became separated. It 
appears that the daughter and her husband are now’ 
reconciled and living with the Pickens, but it also ap¬ 
pears that Picken has now obligated himself to make 

3 * 


12 


payments on the 39th Street property (which was 
bought by the daughter), making the payments ‘as 
rent.’ Moreover, Picken is very near the retirement 
age, and when he is retired his income will be greatly 
reduced. Further, he experienced difficulty in carry¬ 
ing the Military Road property at a time when he was 
receiving rents from the G Street property; the latter 
property is now gone. Picken’s own testimony sheds 
light on his attitude in the matter. He testified that he 
wanted the Military Road property back, and was 
willing to pay the notes on the property if he could dis¬ 
pose of the property (R. 102). 

“As to the house at 417 G Street, N. E., it appears that 
that property has been sold to a third party, one Roy S. 
Kaiser. 

“Had the trustee, Earll, acted in good faith and 
given the Pickens credit for the $1,500 discount, as well 
as the interest wrongfullv taken bv him on the second 
trust, amounting to $568.98, they would have owed only 
$1,115, and when the property was bought at the fore¬ 
closure sale for $2,200 they were entitled to the balance 
of $1,085 and there would have been no deficiency and 
no necessity for proceeding against the Pickens’ house 
at 417 G St., X. E. 

“I think that an equitable disposition of this case 
would be for the defendants Earll to pay the plaintiffs 
the following amounts to which they are entitled, in 
round figures as follows: 


Amount to which the Pickens were rightfully 

entitled after the foreclosure sale. $1,085 

Profit on sale of 417 G St. N. E. 1,250 

Rents received on 417 G St. N. E., prior to its 
sale . 765 


$3,100 

“The plaintiffs are also entitled to have the defend¬ 
ants cancel and deliver up to plaintiffs their note in the 
amount of $3,250, made on or about September 4, 1930, 
secured on premises 417 G St., X. E.” 
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As was stated by the judge below, the defendants in this 
case freely conceded that under the decisions of this Court 
the foreclosure sale here involved was originally “irregular 
and voidable” (Holman v. Ryan, 61 App. D. C. 10; Spruill 
v. Ballard, 61 App. D. C. 112), had prompt and proper steps 
been taken by the plaintiffs either to prevent the sale or to 
set it aside after it occurred. 

But it is submitted that the plaintiffs in this suit, by 
their conduct during the period immediately prior to the 
foreclosure sale, as well as by events which have occurred 
since the sale, are now precluded from the relief sought 
by them in their bill of complaint, and from that which 
was granted them by the court below. This will appear 
from the statement of points set out below and from the 
additional facts which will be commented on in later por¬ 
tions of this brief. 

Statement of Points Relied On. 

I. 

With notice of all the pertinent facts or sufficient notice 
to put them upon inquiry, plaintiffs ratified and confirmed 
the sale by their acquiescence therein and their affirmative 
settlement of the dispute between the parties in July, 1933. 
(Assignments of Error 1, 2, 3, 4, 6, 7, and 11.) 

II. 

The instant proceedings necessarily involve a collateral 
attack upon the judgment rendered in the suit between the 
parties in the Municipal Court proceedings, and the plain¬ 
tiffs are not entitled to do this under principles of res 
judicata. (Assignment of Error 8.) 

III. 

The plaintiffs do not come into equity with clean hands. 
(Assignment of Error 5.) 
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IV. 

Even if plaintiffs were entitled to relief, the sale should 
have been set aside only upon payment or tender by the 
plaintiffs of the amount due the defendants on the note, 
after an accounting by the defendants for rents and profits. 
The money judgment entered by the court against the de¬ 
fendants can under no theory be sustained. (Assignments 
of Error 9 and 10.) 

ARGUMENT. 

Introduction. 

We start this argument by conceding the principles set 
forth by this Court in the case of Holman v. Ryon, 61 App. 
D. C. 10, 13, wherein this Court said in part: 

“It is a wholesome doctrine based upon reasons of 
public policy, that a trustee may not purchase or deal 
in trust property for his own benefit or on his own be¬ 
half, directly or indirectly (cases cited). So jealous 
is the law of dealings of this character by persons hold¬ 
ing confidential relations to each other that the cestui 
que trust may avoid the transaction, even though the 
sale was without fraud, the property sold for its full 
value and no actual injury to his interests be proven. 

! It does not follow, however, that the sale is absolutely 
void in the sense that the purchaser takes no title which 
he can convey to a third person—a bona fide purchaser 
without notice; nor that the cestui que trust may not, 
upon notice of all the facts, ratify and affirm the sale 
by his acquiescence or silent approval. Hovt v. Latham, 
143 II. S. 553, 566, 12 S. Ct. 568, 572, 36 L. Ed. 259; 
Hammond v. Hopkins, 143 U. S. 224, 251, 12 S. Ct. 418, 
36 L. Ed. 134.” 

Bearing in mind the foregoing statement of the law, how¬ 
ever, attention should be called to the following: 

1. There was no impropriety or fraud in the purchase by 
Earll or his wife of a note secured by a deed of trust under 
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which Earll was already trustee.. As was stated by this 
Court, in the case of Brewer v. Slater, 18 App. D. C. 48: 

“ # # * we cannot perceive the force of the argument 
that would deprive an independent trustee in such an in¬ 
strument (a deed of trust) of the power to purchase the 
secured note, or limit his right to claim all of the pro¬ 
tection afforded a bona fide holder for value. As trus¬ 
tee for sale of the security, he is charged with no cus¬ 
tody or control of the evidence of the debt. His duty 
concerns the security alone and is simply to sell in 
accordance with the terms of the trust when called 
upon by the holder of the debt after default made in 
payment. The salutary rule that forbids his purchas¬ 
ing the property conveyed to him in trust to sell for 
the benefit of others has no application to his acquisi¬ 
tion of the note in a transaction with its owmer, other¬ 
wise free from taint.” 

See also the case of Finefrock v. Kenova Mine Car Co., 
22 F. (2d) 627, decided by the Circuit Court of Appeals for 
the Fourth Circuit, in which the Court said: 

“Great emphasis is placed by the complainant upon 

the fact that the bank was trustee under the deed of 

trust and at the same time acquired a beneficial interest 

in the bonds as pledgee. But the mere fact that the 

bank was named as trustee in the deed of trust did not 

render it unlawful for the bank to accept the bonds as 

securitv for its debt. The trustee in a deed of trust 
•/ 

to secure an issue of corporate bonds is charged with 
no custody or control of the evidence of the debt. His 
duty concerns the security alone, and the sale of the 
property in accordance with the terms of the trust in 
case of default. The rule that forbids the trustee from 
purchasing trust property has no application to his 
acquisition of the evidence of indebtedness in a transac¬ 
tion free from fraud. Whether a trustee, after a pur¬ 
chase of bonds, should continue to act as such and make 
sale of the property, is a question not involved in this 


» 
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case. Brewer v. Slater, 18 App. D. C. 48; Dennett v. 

1 Tilton, 227 Mass. 299, 116 X. E. 403.” 

Under the foregoing authorities it is clear that the lower 
court erred in holding that there was an impropriety in the 
purchase by Earll of the second trust note in question. 

2. There is no usury involved in this case. This fact is 
conceded by the plaintiffs (R. S7). At the time the note 
was purchased on behalf of Mrs. Earll it was a valid sub¬ 
sisting obligation of the plaintiffs, representing the bal¬ 
ance of the deferred purchase price of the property which 
they had purchased. The note had been already issued by 
the plaintiffs for value, and was the property of McKendrie 
and Ryan, the builders who had sold the house to them. 
The plaintiffs had actually moved into the property and they 
themselves had previously declined an offer of McKendrie 
and Ryan to sell them the note at a discount of $1,000. 
(R. 65). It was then and only then that McKendrie and 
Ryan sold the note through Earll at a discount. Earll had 
no dealings whatever with the plaintiffs in connection with 
the acquisition of the note. In the light of these admitted 
facts there can be no conceivable justification for the con¬ 
tention of the lower court in its opinion that Earll should 
have ‘‘given the Pickens credit for the $1500 discount as 
well as the interest wrongfully taken by him on the second 
trust.” There was nothing wrongful in the purchase of 
the note at a discount or in the collection of interest thereon. 

3. “It is clear that the Pickens were financially unable to 
carry the Military Road property , and it is not suggested 
that their financial embarrassment was in any manner caused, 
by Earll.” This statement appears in the court’s opinion 
(R. 44). 

4. “The plaintiffs concede that the $2200 bid for the Mili¬ 
tary Road property at the foreclosure sale was a fair and 
adequate price.” (From Court’s opinion, R. 44.) 
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From the foregoing it is apparent that there was no 
fraud, usury or other impropriety in the acquisition of the 
second trust note by Mrs. Earll (or Earll), or in the collec¬ 
tion of interest thereon; that the foreclosure sale itself 
was without actual fraud and the property sold for its 
full value; and that no actual injury to the interest of the 
Pickens resulted from the sale. Under the well established 
doctrine laid down bv this Court the foreclosure sale in the 
instant case was not absolutely void “in the sense * * * 
that the cestui quc trust may not, upon notice of all the 
facts, ratify and affirm the sale by his acquiescence or silent 
approval.” 


I. 

With notice of all the pertinent facts or sufficient notice 
to put them upon inquiry, plaintiffs ratified and confirmed 
the sale by their acquiescence therein and their affirmative 
settlement of the dispute between the parties in July, 1933. 

In the case of General Auto Truck Co. v. Rust, G6 App. 
D. C. 392, this Court had before it a bill of complaint in 
which the plaintiff sought to recover the difference be¬ 
tween the amount of indebtedness existing against certain 

real estate formerlv owned bv it which had been sold at 

•» 

foreclosure and the amount subsequently realized by the 
purchaser after the foreclosure sale. It appeared that the 
H. L. Rust Company had made a loan to the plaintiff cor¬ 
poration of $100,000 secured by deed of trust in which 
Harry L. Rust and George Calvert Bowie, who were offi¬ 
cers and directors of the H. L. Rust Company, were named 
as trustees. The notes w T ere thereafter sold by the Rust 
Company to its clients. Default occurred under the deed 
of trust, whereupon there was a foreclosure sale at which 
the properties were bid in by the attorney for the Rust 
Company on behalf of the noteholders. Thereafter the 
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Rust Company, as agent for these noteholders, sold the 
properties to the United States for a profit. 

The foreclosure sale in that case was had in November, 
1934. The property was resold to the government on April 
27,1935. The suit was not filed until after the latter date. 

The plaintiffs in that case charged “that fraud may be 
implied from the circumstances of the case, namely, that 
the plaintiffs were stockholders and directors in the Rust 
Corporation and, as such, were not proper parties to act 
impartially as trustees in the handling and sale of these 
properties; that the properties were sold at much less than 
their real value * * * and the averment of certain 

transactions which it is claimed showed that the Rust com¬ 
pany’s handling of the business prior to the foreclosure, 
was prejudicial to the interests of the plaintiff company.” 

This Court affirmed the decision of the lower court In 
dismissing the bill of complaint and said: 

“We think it unnecessary to consider the question of 
the qualification of the trustees, or the transactions with 
the Rust Company prior to the foreclosure sale, since 
no objection was interposed by the plaintiff company 
to the sale of the properties at or before the time the 
sale occurred, nor to the sale to the government, al¬ 
though it is alleged in the bill that plaintiff company 
had the properties listed with the government and knew 
that the government was contemplating the purchase 
of them either outright or through condemnation pro¬ 
ceedings. It, therefore, clearly appears from the aver¬ 
ments of the bill that at the time of and before the sale, 
plaintiff company was fully advised of all that might 
occur as the result of the sale, and took no steps either 
to prevent the sale or set it aside for the reasons now 
alleged to imply fraud.” 

1 Let us apply the principles laid down by the decisions in 
that case to the situation at bar. 
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At or prior to the time of the foreclosure sale of plaintiffs’ 
property in March, 1933, the plaintiffs knew that the defend¬ 
ant Earll was trustee under the deed of trust. This ap¬ 
peared from their original signature to the deed of trust 
referred to at R. 76, and from the fact that the plaintiffs read 
the notice of the foreclosure sale (R. 83-84). Picken knew 
that Earll represented and acted for the holder of the note 
(R. 80). Picken “assumed that he (Earll) bought it (the 
note) at a discount.” (R. 81.) Picken had been warned by 
Earll that failure to continue the payments on the note 
would result “in a foreclosure and possibly a deficiency 
judgment * * # should the property not bring sufficient to 
cover indebtedness against it” (R. 68). It is also difficult 
to believe that the plaintiffs did not know the exact rela¬ 
tionship which Mr. Earll and Mrs. Earll sustained to the 
note prior to the foreclosure sale, but if they did not know 
it then, they certainly did know it within a few months 
thereafter. In fact, it will be recalled that in July, 1933, 
when Picken proposed a settlement of the deficiency claim 
of Mrs. Earll, by a conveyance to her of the G- Street prop¬ 
erty, he said “when he (Mr. Earll ) bid in the property on 
Military Road so as to create a deficiency, which evidently 
was his purpose, and probably will do the same thing when 
the property is sold under the above suit, I do not think it 
morally right to push a man that far in view of the heavy 
discount he received on the first note.” 

On May 25, 1933, two months after the foreclosure sale, 

the defendant Louise C. Earll filed a suit for deficiency 

judgment against the plaintiffs in the Municipal Court of 

the District of Columbia. As was stated by the lower court 

in its opinion, “in her declaration she set out the execution 

and deliverv of the note and the deed of trust to Donald M. 
* 

Earll and Albert M. Harding, trustees, securing the same, 
the default under the deed of trust, the advertisement and 
foreclosure sale of the property, the election thereafter 
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made by her as holder of the deed of trust note to declare 
the balance thereon immediately due and payable and 
showed credit for the price at which the property was pur¬ 
chased at foreclosure sale in reduction of the amount 
claimed to be due.” These papers were served upon Picken 
and he read them (R. 84). 

In his bill of complaint in this case which was not filed 
until more than three years later Pickcn swore that the 
“plaintiffs * * * did not know or suspect the connection 
between the defendant Louise C. Earll and the other de¬ 
fendants herein named, and did not know or suspect the 
impropriety and invalidity of the foreclosure sale, until 
they were recentlv advised that Louise C. Earll was the 
wife of the defendant Donald M. Earll, and that the defend¬ 
ants Donald M. Earll and the Hardings were blood rela¬ 
tions.” It is on this statement in his bill of complaint that 
Picken sought to avoid his clear-cut acquiescence in and 
ratification of the sale. However, when asked on cross- 
examination who he thought Louise C. Earll was when he 
got the Municipal Court papers seeking a deficiency judg¬ 
ment, he said “Well, I suspected she was his (Donald M. 
Earll’s) mother or his wife, I didn't know which” (R. 84). 
Further on he stated: “I thought there was some connection 
between them, I didn’t know what” (R. 85). Or, as the 
lower court put it: “Picken, when the (Municipal Court) 
papers were served upon him, assumed that Louise C. Earll 
was the wife or mother of the defendant Donald M. Earll, 
and that they were all acting together in the transaction” 
(R. 37). 

And finally, when confronted with the statement in his 
bill of complaint that he didn’t know or suspect the connec¬ 
tion between the defendant Louise C. Earll and the other 
defendants until shortly before the filing of the bill, Picken 
answered definitely: 
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“I did know in 1933 that Louise C. Earll was the wife 
of the defendant Donald M. Earll. My statement in the 
bill that I didn’t know this until I was recently advised 
of the fact is incorrect.” 

Attention may also be given in passing to the letters which 
Picken wrote on September 29, 1933, and October 13, 1933, 
specifically referring to Mrs. Earll as the wife of the de¬ 
fendant Donald M. Earll. 

It thus appears then that Mr. Picken at or shortly after 
the foreclosure sale knew' of the sole circumstance wdiich 
could invalidate that sale (if prompt and proper steps w’ere 
taken to that end) i. e., the interest which the defendants 
Donald M. Earll or his wife had in the note and in the prop¬ 
erty purchased on her behalf at the foreclosure sale con¬ 
ducted by her husband as trustee. But with notice of these 
facts or w'ith sufficient notice to put him on inquiry (which 
is the same thing as complete notice) Picken sat by and did 
nothing when a suit for deficiency judgment was served 
upon him. He permitted judgment to go against him by 
default. A month later, w-'hen Mrs. Earll, as holder of the 
deficiency judgment, filed suit to set aside a fraudulent con¬ 
veyance of the G Street property which Picken had made to 
his daughter and to subject that property to the satisfaction 
of her judgment, Picken not only made no objection to the 
foreclosure sale—he not only made no effort to have the 
judgment set aside—but instead he w^rote to defendants’ 
counsel a letter showing that he had full notice of the per¬ 
tinent facts and offering to make a final adjustment of the 
w'hole matter (R. 71). His ow*n proposal for final settle¬ 
ment w'as accepted and the Municipal Court judgment was 
marked satisfied, in July, 1933 (R. 73). 

After this final settlement in July, 1933, Picken continued 
to sit by and do nothing while the Earlls carried the ex¬ 
penses accumulating for nineteen months on the Military 
Road property which Picken had abandoned, and which the 
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Earlls were then vainly attempting to resell. Picken con¬ 
tinued to sit by and do nothing when the property was finally 
resold and conveyed to the Russons. Picken continued to 
sit by and do nothing when the G Street property was sold 
some time later. 

In fact Picken sat by and did nothing until more than 
three years later, when real estate market conditions had 
finally materially improved. Then, on May 28, 1936, he and 
his wife filed their bill to set aside the foreclosure sale of 
March, 1933. Even then Picken did not tender himself will¬ 
ing to pay the balance due upon the deed of trust note, but 
expressed a willingness to pay such balance, “only if he 
could dispose of the property” (R. 86). 

1 It is submitted that this conduct on the part of Picken con¬ 
stitutes the very type of ratification and acquiescence in the; 
original “voidable” foreclosure sale which this Court must 
have had in mind in its opinion in Holman v. Ryon, supra. 
The plaintiffs in this case have sought to do just the thing 
which this Court said the plaintiffs could not do in the case 
of General Auto Truck Co. v. Rust, supra. They are seeking 
to do just the thing which the Supreme Court of the United 
States said they could not do in the cases of Hammond v. 
Hopkins , 143 U. S. 224, 251,12 S. Ct. 41S, 36 L. Ed. 134 and 
Hoyt v. Latham , 143 U. S. 553, 566, 12 S. Ct. 568, 572, 36 
L. Ed. 259, cited by this Court with approval in the case of 
Holman v. Ryon. 

In Hoyt r. Latham, the Supreme Court said: 

“Where * * * the transaction is sought to be im¬ 
peached only by reason of the confidential relations be¬ 
tween the parties (such as in the instant case) and the 
rest ids que trusts have ample notice of the facts, they 
ought not to wait and make their action in setting aside 
the sale dependent upon the question whether it is likely 
to prove a profitable speculation. * * * Under the cir¬ 
cumstances, we think the plaintiffs should have taken 
immediate action; they were fully informed of the facts 
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of the transaction, or at least they were informed of 
enough to put upon them the necessity for further in¬ 
quiry, and they must have known that delay, even for 
a year or two, might work a very great change in the 
value of their brother’s interest.” 

This is more than a case of mere laches, even though it 
is submitted that the plaintiffs here have been guilty of such 
laches as without more would estop them from maintain¬ 
ing the suit. The instant case is one where the plaintiffs 
voluntarily and with notice of all of the pertinent facts or 
sufficient notice to put them upon inquiry, affirmatively 
ratified and affirmed the foreclosure sale. Surely they can¬ 
not be heard to attempt to impeach it now. 

But there is an additional and even more persuasive rea¬ 
son why the plaintiffs cannot be permitted at this time to 
impeach the foreclosure sale or the conduct of these de¬ 
fendants. That is because 


II. 

The instant proceedings necessarily involve a collateral 
attack upon the judgment rendered in the suit between the 
parties in the Municipal Court proceedings, and the plain¬ 
tiffs are not entitled to do this under principles of res judi¬ 
cata. 

As a necessary condition to equitable relief in this case 
the plaintiffs must impeach the deficiency judgment 
which Mrs. Earll obtained against them in the Munici¬ 
pal Court proceedings in 1933. This judgment, unless set 
aside by these proceedings, is admittedly determinative of 
the questions here involved, for, as was stated by this Court 
in the recent case of International Cellucotton Producta 
Co. v. Cole , 85 Fed. (2d) 869: 

“ ‘It has long been settled law that a judgment be¬ 
tween the same parties upon the same cause of action is 
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res judicata, ‘not only as to every matter which was 
offered and received to sustain or defeat the claim or 
demand, but as to any other admissible matter which 
might have been offered for that purpose.’ ” 

! The validity of the foreclosure sale of Picken’s property 
was necessarily involved in the suit by Mrs. Earll for a de¬ 
ficiency judgment against the plaintiffs in the Municipal 
Court proceedings. The matters which the plaintiffs pre¬ 
sented to the court in this equity cause were matters which 
could and should have been offered, if at all, in the defense 
of the Municipal Court proceedings. It makes no difference 
that the judgment was obtained by default, for such was the 
situation in the following cases heretofore decided bv this 
Court: 

Smith v. Laic, 56 App. D. C. 86; 

Reeves v. Slater, 36 App. D. C. 488. 

* But the plaintiffs say, and the lower court held that 
the Municipal Court judgment might be avoided in these 
proceedings by reason of “fraud” on the part of the Earlls. 
In order for equity to intervene and set aside a validity 
existing judgment at law the following conditions must 
exist: 

(a) The fraud complained of must be intrinsic and not 
extrinsic fraud. 

(b) The party claiming to have been defrauded must have 
been ignorant of the facts of the alleged fraud and not be 
guilty of any neglect on his part in failing to offer a defense 
to the suit in which the judgment was obtained. 

(c) The party seeking to set aside the judgment must 
come into court with clean hands. 

These propositions will be discussed in order. 

(a) The fraud complained of must be intrinsic and not 
extrinsic fraud. 
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It will be recalled in the instant case that there was no 
impropriety or fraud on the part of Earll or his wife in 
acquiring the note of the plaintiffs involved herein; that 
there is no claim of usury in this case; that the financial 
embarrassment of the Pickens and their default under the 
deed of trust was in no way due to the Earlls; and that 
there is no attack on the fairness of the foreclosure sale 
itself or on the price which the property brought at the 
foreclosure sale. 

In other words, the alleged fraud was purely a construc¬ 
tive or resulting one by virtue of the conflicting interests 
of Mr. Earll as trustee and as holder or husband of the 
holder of the note secured by the deed of trust. 

If this conduct then be fraud at all (and it submitted 
the fraud here was purely “constructive”) it was “intrinsic 
fraud” which was a proper defense to the Municipal Court 
suit. It was not in any sense “extrinsic fraud.” 

The following examples of “extrinsic fraud” are given 
by the Supreme Court of the United States: 

“ # * * Where the unsuccessful party has been 

prevented from exhibiting fully his case, by fraud or 
deception practiced on him by his opponent, as by 
keeping him away from court, a false promise of a com¬ 
promise ; or where the defendant never had knowledge 
of the suit, being kept in ignorance by the acts of the 
plaintiff; or where an attorney fraudulently or with¬ 
out authority assumes to represent a party and con¬ 
nives at his defeat; or where the attorney regularly 
employed corruptly sells out his client’s interest to the 
other side—these, and similar cases which show that 
there has never been a real contest in the trial or hear¬ 
ing of the case, are reasons for which a new suit may 
be sustained to set aside and annul the former judg¬ 
ment or decree, and open the case for a new and a fair 
hearing. (Authorities cited.) ” 

United States v. Throckmorton , 98 U. S. 61. 
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The foregoing principles were recognized and approved 
by this Court in the case of Fidelity Storage Company v. 
Ur ice, 56 App. D. C. 202. 

In order to be extrinsic fraud the acts complained of must 
have been done in connection with the actual conduct of the 
proceedings in which the judgment was obtained, and not 
acts relating to defenses which could be asserted to the 
merits of the litigation. As was said by the United States 
Circuit Court of Appeals for the 9th Circuit in Re Fox 
West Coast Theatres, 88 F. (2d) 212: 

“* * * Fraud involving matters or issues litigated, 
or which might have been litigated, in the main proceed¬ 
ing, or involving false or perjured testimony therein, 
is intrinsic. * * *” 

(b) The party claiming to have been defrauded must 
have been ignorant of the facts of the alleged fraud 
and not be guilty of any neglect on his part in his 
failure to offer a defense to the suit in which the judg¬ 
ment was obtained. 

At the time of the Municipal Court proceedings Mr. and 
Mrs. Pickcn had notice of the facts of which thev now com- 
plain. This is evident from the following: 

(a) Mr. and Mrs. Picken knew that Donald M. Earll and 
A. M. Harding were trustees under the deed of trust. 
This fact appears from the trust itself, which they 
signed, from the advertisement of the foreclosure 
sale, which they admitted they saw, and from the 
pleadings in the Municipal Court case, which were 
served on them. 

(b) Picken knew that the trust note had been sold at a 
discount. This fact appears from Picken’s letter to 
Earll written more than one month prior to the fore¬ 
closure sale (i.e., on February 4, 1933) in which he 
refers to the fact “that the holder bought this trust 
at a very heavy discount * * *” (R. 67). 
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(c) Picken was put on notice of the direct or indirect 
interest which Donald M. Earll had in the note se¬ 
cured by the deed of trust, which it is claimed dis¬ 
qualified Donald M. Earll to act as trustee. This ap¬ 
pears from the following statement in the lower 
court’s opinion: 

“According to his testimony, Picken, when the 
(Municipal Court) papers were served upon him, 
assumed then that Louise C. Earll was the wife 
or mother of the defendant Earll, and that they 
were all acting together in the transaction” (R. 
37). 

In other words, although Mr. and Mrs. Picken, at the time 
the Municipal Court suit was pending had full notice of 
the very facts of which he now complains— 

“Neither Picken nor his wife made any defense to 
the suit or communicated in any way with the Earlls, 
and permitted judgment to go against them by default 
on June 26, 1933.” (Opinion of the Court, R. 37.) 

In the case of Reeves v. Slater, 36 App. D. C. 488, a suit 
was brought in equity to enjoin the enforcement of a judg¬ 
ment at law which had been secured on an alleged fraudu¬ 
lently champertous contract. In affirming the dismissal of 
the bill by the lower court, this Court said: 

“There was no error in dismissing the bill. There 
is no evidence of fraud practiced in the proceedings 
resulting in the judgment that is attacked; and no acci¬ 
dent prevented plaintiff from making defense to the 
action. 

“There is no explanation of, much less excuse for, 
the failure to offer any defense. * * * ” 

The fundamental principle here involved was also clearly 
stated again by the Supreme Court of the United States in 
the case of Toledo Scale Company v. Computing Scale Com¬ 
pany, 261 U. S. 399, in which Chief Justice Taft made the 
following comment upon an attempt to attack collaterally a 
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judgment by presenting evidence on an issue which could 
have been presented in the trial of the case in which the 
judgment was rendered. The Chief Justice said: 

“* # * We cannot know what the result of the 

hearing would have been on this issue if tried, be¬ 
cause only one side is presented. We are prevented 
from knowing it by a most salutary rule of law, which 
after parties have had a full and fair opportunity to 
prepare their case, refuses to permit them to drag out 
litigation by bringing in new evidence which, with due 
diligence, they ought to have discovered before the 
1 hearing. The apparent hardship of particular cases 
should not and cannot weigh against the application of 
this sound principle. As Mr. Justice Storey remarked 
in Ocean Ins. Co. v. Fields, 2 Story 59, Fed. Cas. 
Xo. 10,406: ‘It is for the public interest and policy 
to make an end to litigation; or, as was pointedly said 
by a great jurist, that suits may not be immortal 
while men are mortal.’ ” 

The plaintiffs had knowledge of the facts of which they 
now complain at the time of the Municipal Court proceed¬ 
ings and the subsequent proceedings in the equity court in 
1933. Xo contention is made by the plaintiffs that they were 
in any way prevented from asserting their defenses at that 
time. Under the well established maxims of law they cannot 
be permitted to assert them now. 

(c) The parly seeking to set aside the judgment must 
come into court with clean hands. This point is discussed as 
a separate proposition immediately below. 

III. 

The plaintiffs do not come into equity with clean hands. 

As the Supreme Court of Maryland pointedly stated 
in George v. Farmers <& Merchants National Bank of Cam¬ 
bridge, 155 Md. 693, 142 Atl. 590: 
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“ # * # to entitle a complainant to the aid of a 

court of equity to restrain bv injunction the execu¬ 
tion of a judgment rendered against him, he must not 
only show that there is injustice in the rendition or 
enforcement of the judgment, but he must also show 
that his own conduct and dealings in the matter have 
been in all respects fair and consistent with equity. * * * ” 

It is respectfully submitted that in the instant case the 
plaintiffs themselves did not deal fairly with Mr. and Mrs. 
Earll. The plaintiffs themselves do not come into equity 
with clean hands. 

It will be recalled that on February 6, 1933 Earll had 
written Picken warning him that default in payment of the 
note might result in foreclosure and a possible deficiency 
judgment (R. 68). Three days after the receipt of this 
letter, i. c., “on February 9, 1933, unknown to Earll, the 
plaintiffs conveyed premises 417 G. Street, N. E. to their 
daughter Martha Elizabeth Cooper by deed recorded on 
that date, and took back from their daughter a deed for 
the property, which they did not record.” (See Court’s opin¬ 
ion, R. 36.) That this conveyance from Picken to his daugh¬ 
ter was made with the fraudulent intent to prevent the col¬ 
lection of a deficiency judgment if one were obtained ap¬ 
pears obvious. According to the court’s opinion, although 
“plaintiffs claimed that this conveyance was in considera¬ 
tion of past advances from their daughter, amounting to 
something over $700, * * * Picken stated at the trial 
that the property was worth substantially more than this 
amount above the $3250 first trust on it” (R. 36). If the 
conveyance by Picken to his daughter was legitimate and 
what it purported to be, why did Picken take back from his 
daughter a secret deed to the property which he did not 
record? This of course could not be accounted for by 
Picken’s attempted explanation that the daughter was hav¬ 
ing trouble with her husband. (If this were so why was 
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the deed from Picken to his daughter ever recorded, or why- 
should the deed from the daughter hack to Picken have been 
kept off the record? ) Having thus made this record trans¬ 
fer, with secret reconveyance of title to himself, Picken on 
February 11, 1933 notified Earll that he had decided he 
would continue to make tlic payments on the note (E. 
G9)—obviously to lull Earll into a false sense of security. 
At this very time it appears that Picken had, in fact, de¬ 
cided to abandon the Military Road property, and without 
making any provision for the settlement of his obligations 
to Earll he was preparing to buy another house, in his 
daughter’s name, on which he, Picken, was to make the 
monthly payments! 

It is submitted that this conduct on the part of Picken 
was such as to estop him now from seeking the aid of a 
£ourt of equity in a transaction involving his own miscon¬ 
duct. He has asked a court of equity to avoid the legal 
effect of the deficiency judgment which he had sought, in 
1933, to render nugatorv bv his secret fraudulent convev- 
ance. He has asked a court of equity also to avoid the 
compromise settlement which lie, himself, voluntarily made 
on July 14, 1933, when his own inequitable conduct was 
brought to light by Mrs. Earll’s suit to set aside his own 
fraudulent conveyance. 

The plaintiffs do not come into equity with clean hands. 
They cannot properly invoke the aid of a court of equity 
to void a judgment rendered against them when their own 
conduct and dealings in the matter have not been themselves 
fair and consistent with equity. 

See Jefferson Standard Life Insurance Co. v. HydricJc, 
143 So. Car. 127; 141 S. E. 278. 
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IV. 

Even if plaintiffs were entitled to relief, the sale should 
have been set aside only upon payment or tender by the 
plaintiffs of the amount due the defendants on the note, 
after an accounting by the defendants for rents and profits. 
The money judgment entered by the court against the de¬ 
fendants can under no theory be sustained. 

In Annapolis Company v. Wardman, decided by this 
Court in 1930, 59 App. D. C. 321, the plaintiff company, for¬ 
mer owner of the Annapolis Hotel, filed a bill in equity to 
set aside a trustees’ sale of its real and personal property 
under a deed of trust. In affirming a decree of the lower 
court dismissing the bill, this Court said in part: 

‘ ‘ But a further and more important objection is found 
in the lack of equity contained in this bill. Plaintiff com¬ 
pany, having interposed no objection to the sale, is 
now is a position analogous to that of a mortgagor seek¬ 
ing redemption of the premises after sale under a 
mortgage. It is an elementary principle of equity that 
before a mortgagor, under those circumstances, is en¬ 
titled to redeem, he must tender payment of the obliga¬ 
tion in full, which it was sought to discharge by the fore¬ 
closure of the mortgage. Until this is done, the party 
seeking redemption has no standing in equity. ‘He who 
seek equity must do equity. * * *’ ” (Italics ours.) 

The suit brought bv Mr. and Mrs. Picken in the instant 
case is a suit to set aside a foreclosure sale. The validity 
of the indebtedness of the plaintiffs, represented by their 
deferred purchase money promissory note which the Earlls 
acquired, is nowhere questioned by the plaintiffs. Yet the 
plaintiffs make no tender whatever to the defendants of 
the amount of their debt. Picken’s statement on this sub¬ 
ject upon cross-examination was as follows: 

“I would like to have this foreclosure set aside and 
have the property back. I am willing to pay the notes 
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on the property with interest if I could dispose of the 
property. 7 am not now prepared to tender the amount 
of the second trust note and interest^ (R. 86). 

We are sure that plaintiffs’ counsel will concede the fact 
that on behalf of his clients he declined an offer made by the 
defendants in open court, during the hearing below, to re- 
convev to the plaintiffs the property on Military Road, and 
to account to the plaintiffs for all other net rents and other 
income received therefrom since the foreclosure, as well as 
the net profit made by Mrs. Earll on a resale of premises 417 
G Street N. E., upon the condition that the plaintiffs would 
pay their own original obligation represented by the note on 
the Military Road property, with interest thereon, and other 
sums which the defendants had advanced for repairs, inter¬ 
est on prior trusts and taxes. 

Instead of this the plaintiffs, ignoring their own obliga¬ 
tion, have sought to penalize the defendants in the follow¬ 
ing manner: 

(a) By demanding from the defendants a $1500 dis¬ 
count on the principal of the plaintiffs’ obligation and 
the remission to the plaintiffs of all interest collected 
on said note—despite the fact that the note is completely 
free from usury, and that there was no impropriety in 
its acquisition at a discount by the defendants (see 
Brewer v. Slater , 18 App. D. C. 58). 

(b) By seeking to collect from the defendants rents 
and profits from premises 417 G Street, without taking 
into consideration any expenses or interest charges 
whatever incurred on this property. 

(e) By demanding additional penalties, interest and 
other sums in grossly inordinate amounts, as set forth 
in plaintiffs’ cross-assignment of errors (R. 59, 60). 
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The lower court sustained the plaintiffs on the first and 
second of plaintiffs’ inordinate demands, despite the fact 
that with the approval of the lower court, evidence which 
would otherwise have been proffered by the defendants with 
respect to the detailed cost of repairs and other expenses 
was omitted, to be offered later if the court should hold that 
an accounting by the defendants was required (see R. 105). 

The lower court, by its decree, has permitted the plain¬ 
tiffs, who were admittedly defaulting debtors, to penalize 
their creditor by depriving him of a portion of the principal 
as well as all interest on an admittedly just debt, and by 
charging the creditor with rentals received on property 
taken over without giving any credit for expenses incurred 
while repudiating his own obligation. Picken demands 
•wholly inequitable penalties from his creditor. 

It is submitted that the language of the Supreme Court 
of the United States in McQuiddy v. Ware, 20 Wall. 14, 22 
L. Ed. 311, which was quoted with approval by this Court in 
the case of Annapolis Company v. Wardman, supra , is most 
pertinent in this connection: 

“ ‘ * * * Apart from all of this, the maxim that he 
who seeks equity must do equity in the transaction in re¬ 
spect to which relief is sought, has not been observed by 
this complainant. While admitting his indebtedness, 
and that it has existed for ten years or more, he does not 
make a tender in court of what is justly due, although 
he is asking the court to set aside the proceedings by 
which this indebtedness was satisfied, on the ground of 
their absolute nullity.’ ” 

He who seeks equity must do equity. This maxim the 
plaintiff would wholly ignore. This maxim the lower court 
has wholly ignored in its decree. 
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Conclusion. 

It is respectfully urged that there is no basis under which 
the decree of the lower court in this case can be sustained. 
The plaintiffs at the time of the foreclosure sale in 1933 
were not ignorant of the facts of which they now complain. 
Picken’s testimony and his letters show conclusively that 
plaintiffs knew all of the material facts which could have 
.justified prompt intervention to stop or set aside the fore¬ 
closure sale at or about the time it occurred. It is sub¬ 
mitted that the plaintiffs did not act then for two reasons, 

1 which seemed to them good and sufficient: 

First, because the plaintiffs had already definitely 
abandoned the Military Road house and found another 
(purchased in the daughter’s name) which they liked 
better and which was more within their means. 

Second, because the plaintiffs thought that by their 
i record conveyance of the G Street property to their 
daughter, they had made themselves secure against the 
effects of a deficiency judgment. 

When their own inequitable conduct was brought to light 
they hastened to make settlement with the defendants. 
1 Plaintiffs did not wish to assume again the burden of at¬ 
tempting to “carry” the Military Road property. It was 
1 not until more than three years later, when real estate 
conditions had materially improved, that they filed this 
suit—seeking by it to ignore their acquiesenee and ratifica¬ 
tion of the sale made three years before, seeking collater¬ 
ally to impeach a judgment rendered against them in 1933, 
without a shadow of justification for such impeachment— 
seeking inordinate penalties from their creditor without 
tendering equity in return—and ignoring the fact that they 
themselves did not come into equity with clean hands. 
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Under these circumstances, it is respectfully submitted 
that the judgment of the District Court should be reversed 
and that judgment should be entered in favor of the de¬ 
fendants. 

Respectfully submitted, 

Edmund D. Campbell, 

Attorney for Appellants Donald M. 

Earll and Louise C. Earll. 

Douglas, Obear and Campbell, 

Of Counsel. 


(9832) 




IN TIIE 


United States Court of Appeals for the 
District of Columbia 


•January Tki:m, 1939. 


No. 7297. 


DOXAIJ) M. EARLL, ns Trustee* juid n> Individual, 
LOOSE C. EARLL, 

Appellants, I 

ps. | 

HARRY K. PIC KEN, j 

MATTIE E. PICKEN, j 

Appellees. 
and i 

No. 7298. | 

HARRY E. PK'KEN, ! 

MATTIE E. PK’KEN, j 

(’loss Appellant^, 
vs. i 

DONALD M. EARLL. ns Trusti*<*l nnd ns Individual, 

LOUISE U. EARLL, 

CROSS ApPELLKK.4. 


BRIEF ON BEHALF OF APflELLEES-CROSS 
APPELLANTS HARRY E. PICKEN AND 
MATTIE E. PICKEN. 

j 

I 

.JOHN P. LAjBOFlSH, 

A f tor nr t/ for flurry K. Pick' u mot 
Muttic K. Pu\krti, os A ppelh-en i,> 
A o, 720? mot Ins Appellants in Xo. 
720s. j 














SUBJECT INDEX. 


PAGE 


Statement. 1 

Statement of Points Relied On. 16 

Argument. 17 

Introduction . 17 

I. The Earlls’ conduct in this case was fraud¬ 
ulent . 18 

II. The Earlls can not retain any advantage 

they gained in their dealings with the plain¬ 
tiffs .. 27 

III. Plaintiffs did not ratify and confirm the fore¬ 
closure sale by anything they did. 28 

IV. Defendants are not entitled, under the facts 
of this case, to have any benefit from the 


Municipal Court judgment or anything that 

depended upon it. 37 

V. Plaintiffs are in Court with clean hands_46 

VI. Plaintiffs were under no necessity to make 
any tender to defendants under the facts of 
the case, although in their bill they did of¬ 
fer to do equity. 50 

VII. Defendants should be made to pay to plain¬ 
tiffs all moneys they received in interest on 
both trusts, rentals of both properties, re¬ 
sales of both properties, commissions, and 
discounts, with interest, and should be made 
to pay for the plaintiffs’ loss of use of 3225 
Military Roard for the period during which 


it was vacant after the foreclosure. 54 

Conclusion . 58 













JI. 


Table of Cases Cited. 


page 

Annapolis Company v. Wardman, 59 App. D. C. 

321 . 51 

Arrowsmith v. Gleason, 129 U. S. 86. 39 

Baldwin Company v. Savage, (Ore.), 159 P. 83_48 

Barney v. Saunders, 16 How. 535, 543 . 27 

Bias v. Bias, (W. Va.) 155 S. E. 899 . 48 

Brewer v. Slater, 18 App. D. C. 48 .22, 24 

Davis v. Davis Trust Co., 106 W. Va. 228, 234 _30 

Darlington v. Turner, 202 U. S. 195, 241 . 55 

Daily v. Superior Court, (Cal.), 40 P. (2d) 936, 

938 . 20 


Dennett v. Tilton, 227 Mass. 299,116 N. E. 403 _24 

Diamond v. Connolly, 251 Fed. 234, 239 . 19 

Doersehuck v. Mellon, 60 App. D. C. 383, 386 _18 

Dunscomb v. Dunscomb, 1 Johns. Ch. 508 . 54 

Finefrock v. Kenova Mine Car Co., 22 F. (2d) 

627 .22, 23, 24 

Fidelity Storage Co. v. Urice, 56 App. D. C. 202 .42, 45 
General Auto Truck Co. v. Rust, 66 App. D. C. 

392 . 35 

George v. Farmers & Merchants National Bank of 

Cambridge, 155 Md. 693, 142 A. 590 . 49 

Goodyear Tire & Rubber Co. v. Overman Cushion 

Tire Co., 95 F. (2d) 978 . 49 

Gray v. Thompson, 1 Johns. Ch. 82. 56 

Green v. Winter, 1 Johns. Ch. 26, 36 . 55 

Hammond v. Hopkins, 143 U. S. 224 . 35, 36 

Haliday v. Haliday, 56 App. D. C. 179, 183 . 32 

Hewitt v. Hewitt, 17 F. (2d) 716, 717.40 

Holman v. Ryon, 61 App. D. C. 10,13. 19 






















PAGE 

Hoyt v. Latham, 143 U. S. 553 .35, 36 

International Cellucotton Products Co. v. Coe, 85 F. 

(2d) 869 .42, 43, 45 

Jefferson Standard Life Insurance Co. v. Hydrick, 

143 S. C. 127,141 S. E. 278 . 49 

Johnson v. Waters, 111 U. S. 640 . 39 

Laun v. Kipp, 155 Wis. 347, 373: 5 A. L. R. 655 ... 42 
Langley v. Devlin, 95 Wash. 171, 187; 163 P. 395; 

4 A. L. R, 32. 48 

Hades v. Miller, 2 App. D. C. 455 . 54 

Magruder v. Drury, 235 U. S. 106, 120 . 27 

Manning v. Manning, 1 Johns. Ch. 527 . 55 

McNair v. Benson, 63 Ore. 66,126 P. 20.47 

Meyer v. Yesser, 32 Ind. 294, 297 . 48 

Meinhard v. Salmon, 249 N. Y. 458, 164 N. E. 545, 

62 A. L. R. 1 .17, 26 

Michoud v. Girod, 4 How. 503 . 19 

Moffett v. Robbins, 81 F. (2d) 431, 435 . 40 

New England Moxie Nerve Food Co. v. Holland, 141 

Fed. 202, 205 . 49 

Noble v. Jackson, 124' Ala. 311. 56 

Nobles v. Hogg, 36 S. C. 322, 327 . 33 

Norris’s Appeal, 71 Pa. St. 106,123 . 56 

Oliver v. Piatt, 3 How. 333, 411 . 33 

Prevost v. Gratz, 6 Wheat. 481, 497 . 32 

Re Hodges Estate, 63 Vt. 661, 666 . 34 

Reeves v. Slater, 36 App. D. C. 488 .42, 44 

Re Fox West Coast Theatres, 88 F. (2d) 212 .. .42, 45 

Sanders v. Hall, 74 F. (2d) 399 . 33 

Schieffelin v. Stewart, I Johns. Ch. 620 . 55 

Shaver v. Heller & Merz Co., 108 Fed. 821, 834 _47 

Slater v. Ruggles, 49 App. D. C. 277 . 32 

Smith v. Howlett, 51 N. Y. S. 910, 915.51 





























PAGE 

Smith v. Law, 56 App. D. C. 86 .42, 43 

Stockwell v. McAlvay, (Cal.) 74 P. (2d) 504; 506 .. 47 
Toledo Scale Co. v. Computing Scale Co., 261 U. S. 

399 .38,43 

Toledo Scale Co. v. Computing Scale Co., 281 Fed. 

488 . 38 

Thompson v. Park Savings Bank. 68 App. D. C. 

272 .28, 29, 58 

Ignited States v. Dunn, 268 U. S. 121,136.32 

United States v. Throckmorton. 98 U. S. 61_37, 43 

Warfield v. Bixby, 51 F. (2d) 210, 213. 30 

Ward v. Town of Southfield, 102 N. Y. 287, 293 _40 

Warner v. Blakeman, 4‘Keyes (X. Y.) 487, 507 _41 

Wormley v. Wormlev, 8 Wheat. 421, 463 . 21 

Wolk v. Stefanowicz, 177 A. 821. 56 

Other Authorities. 

Bogert on Trusts and Trustees, sec. 485, 543 _20, 21 

Freeman on Judgments, Vol. 3, Sec. 1231.41 

Perry on Trusts and Trustees (7th Ed.), sec. 863 . 34 
Pomeroy’s Equity Jurisprudence, (4th Ed.), sec. 

1075 . 20 

Restatement of the Law of Trusts, sec. 170, 217, 

218.20, 29 

Story on Equity (14th Ed.) . 46 















IN THE 


United States Court of Appeals for the 
District of Columbia 


January Term, 1939. 


No. 7297. 


DONALD M. EARLL, as Trustee and as Individual, 
LOUISE C. EARLL, 

Appellants, 

vs. 

HARRY E. PICKEN, 

MATTIE E. PICKEN, 

Appellees, 

and 

No. 7298. 

HARRY E. PICKEN, 

MATTIE E. PICKEN, 

Cross Appellants, 
v$. 

DONALD M. EARLL, as Trustee and as Individual, 
LOUISE C. EARLL, 

Cross Appellees. 


BRIEF ON BEHALF OF HARRY E. PICKEN AND 
MATTIE E. PICKEN, APPELLEES IN NO. 7297 
AND CROSS-APPELLANTS IN NO. 7298. 


Statement. 


The trial court found in favor of plaintiffs in the 
amount of $3100 (decree, R. 57) in a suit brought 
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against the appellants and two other defendants charg¬ 
ing fraud, breach of trust, and conspiracy. 

Defendants Earll took an appeal from the decree, 
wherefore the plaintiffs took a cross-appeal. 

Briefly, the facts in the case are as follows: 

The plaintiffs owned a house at 417 G Street, N. E., 
and became interested in the purchase of a house at 
3225 Military Road, built and owned by McKendrie 
and Ryan. 

In order to raise a $1500 cash payment for the pur¬ 
chase of 3225 Military Road, the real estate agent, 
Thaden, arranged for a new loan on 417 G Street. 

The plaintiffs did not know any of the defendants, 
Donald M. Earll, Albert M. Harding, Louise C. Earll, 
and Edward T. Harding, and did not know that Earll 
and Albert M. Harding were trustees, that Earll and 
Louise C. Earll were husband and wife, and that the 
Hardings were brothers, and uncles of Earll, and did 
not know the purpose or duties of- a trustee. 

On September 4, 1930, plaintiffs went to the title 
company and signed papers prepared for them, being 
a note for $3250, with interest at 6%%, payable quar¬ 
terly, to the order of one Hilda W. Nichols, (whom 
they did not know,) secured by deed of trust conveying 
417 G Street to Donald M. Earll and Albert M. Hard¬ 
ing, Trustees; a note for $4500 with interest at 6%, 
payable in 72 months at $65 a month to the order of 
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McKendrie and Ryan, and a deed of trust, (being a 
second trust behind a $7500 trust to B. F. Saul Co., 
which plaintiffs assumed,) conveying 3225 Military 
Road to secure the note. It is not clear whether or not 
the names of Earll and Harding as trustees were in 
the deed of trust when they signed it, but it is doubtful 
that they were, as will appear hereinafter. 

The trustee Earll sent plaintiffs a notice to pay the 
interest on the $3250 trust to him as broker, which they 
did for some thirty months. The $4500 note was put 
in a bank for collection, and the installments were paid 
there. 

After a time the plaintiffs became financially em¬ 
barrassed with reference to the payments on the $4500 
note, and asked the bank for the name of the note¬ 
holder, in order that they might apply for a reduc¬ 
tion in the monthly payments. The bank refused the 
information, but Earll communicated with Picken. 
Picken endeavored to learn from Earll the identity of 
the note holder, but Earll always refused to tell him, 
did not mention that he was a trustee, and said that he 
represented the noteholder. 

After a number of negotiations between Picken and 
Earll, in which Picken was unable to get a reduction 
in the monthly payments through Earll, he notified 
Earll that he would have to move to a place he could 
afford to rent. He went to a home purchased by his 
daughter at 2307-39th Street, N. W. 

Later, on March 8,1933, Earll came to plaintiffs with 
a letter he had written (R. 91), reading as follows: 
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“2307-39th St., N. W. 

Washington, D. C. 

March 8th, 1933 

Mr. Donald M. Earll, 

907-15th St., N. W., 

Washington, D. C. 

Dear Mr. Earll: 

Referring to my previous letters to you of Feb¬ 
ruary 4th and 11th regarding our property at 3225 
Military Road, N. W., on which a client of yours 
holds a second trust I regret to have to advise you 
that it will be impossible for us to make further 
payments on account of said trust and if your 
client feels that under the circumstances it is neces¬ 
sary for him to foreclose he will have to do so. 

Realizing that we could not continue to carry 
this property, we have vacated same and moved 
to the address given above. In the meantime we 
have placed the property in the hands of Mr. C. B. 
Tully, in order that he may endeavor to sell the 
property if possible before same shall pass out of 
our possession. 

In order that you may be in a better position to 
protect the interests of your client who holds the 
second trust or to make a direct sale of the prop¬ 
erty in the meantime we are giving you at this 
time a key to the house as it is our desire to do the 
fair thing insofar as we can, but it is utterly im¬ 
possible for us to make further payments on the 
second trust, pay the taxes which are due this 
month or the first trust interest which will become 
due April 10th. 

Very truly yours, 

(Sgd) HARRY E. PICKEN 
(Sgd) MATTIE E. PICKEN” 

A sale was held in the office of the auctioneer, the 
defendant Edward T. Harding bought the property on 
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a bid of $2200, putting up no money, and a trustees’ 
deed was given him. 

Subsequently Louise C. Earll brought suit against 
the Pickens in the Municipal Court, claiming a de¬ 
ficiency of $983.98 remaining after the foreclosure. 
The Pickens did not know what to do, but believing 
everything was regular, permitted a judgment to go 
against them by default. 

The judgment was docketed in the District Court, 
and a judgment creditor’s suit was brought against the 
Pickens and their daughter, to subject 417 G Street to 
payment of the judgment. (The Pickens had con¬ 
veyed 417 G Street to their daughter in satisfaction of 
a debt.) 

Not realizing that they were being defrauded by the 
defendants, ■who were under a duty to deal frankly, 
openly, and fairly with them, Picken offered by letter 
dated July 14,1935, to Earll’s counsel (K. 71), to have 
417 G Street conveyed in satisfaction of the judgment, 
which offer was accepted, and the property was trans¬ 
ferred to Louise C. Earll. The last two paragraphs 
thereof are as follows: 

“My idea of a fair settlement would be to deed 
the N. E. property to him in return for a release 
from the judgment for $983.98 against me. There 
is only the one loan on it and all taxes are paid. 
I can make affidavit to that fact. 

“The reputation of your firm is high, and I be¬ 
lieve, that while you would take every advantage 
allowed by the law in favor of your clients, that 
you would not take an unfair advantage of a de¬ 
fendant, and would favor a compromise settlement 
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that was just and fair to all concerned. Feeling 
that way about it, I am placing ‘all the cards on 
the table’ trusting in your judgment of what is 
fair and just in this case.” 

Edward T. Harding sold 3225 Military Road over to 
Russon and wife, got some two thousand dollars out of 
them, then foreclosed, and bid the property in again, 
putting up no money. Later the property was rented 
at $90 a month. 

Louise C. Earll rented 417 G Street for $45 a month 
until December 5, 1934, when she conveyed it to Ed¬ 
ward T. Harding, who, on the same day, conveyed it to 
Keyser for $4750. 

Shortly before May 28, 1936, (par. 25 of the bill, R. 
8,) the Pickens learned that they had been defrauded, 
and filed their bill. 

The defendants claimed in their answers and in their 
testimony that the $4500 note -was owned by Louise C. 
Earll, that Edward T. Harding was only acting as her 
agent in buying 3225 Military Road at the two fore¬ 
closures, and that the rents were hers. The testimony 
of the Earlls was to the effect that Louise C. Earll had 
lent the money for the $3250 trust, and that in all mat¬ 
ters relating to the trust and the property, she was the 
real party in interest. 

Mrs. Picken died after the decree was signed. 

There is very little difference between the sides on 
the essential facts. 
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Donald M. Earll in his answer to the bill admitted 
that Picken asked him for the name of the noteholder, 
and he refused to give it to him (par. 7, R. 12, and par. 
8, R. 13), and in his testimony admitted the same (R. 
106,107). 

In his answer to the bill, he stated that the fore¬ 
closure sale was held in front of the premises, and 
that Edward T. Harding bid the property in as agent 
for Louise C. Earll, but paid no money (par. 11, R. 14), 
but in his testimony (R. 107) said he was mistaken 
about the house being sold in front of the property. 
Also (R. 107) he testified that Edward T. Harding was 
his uncle and paid no money. 

In his answer to the bill (par. 12, R. 16) he admitted 
that he and Louise C. Earll were husband and wife, 
and that the two Hardings were brothers and his 
uncles. He admitted in his testimony (R. 102, 103) that 
the check to purchase the $4500 note was drawn by him 
on the joint bank account of himself and wife. It was 
stipulated (R. 65) that Earll sent to the title company 
the sum of $2988.75 for the $4500 note, which was 
$3000 less $11.25 for insurance on the trust. He ad¬ 
mitted that he suggested to the Pickens that they go 
away from the house and maybe visit some friends, 
because prospects are reluctant to come into a fur¬ 
nished home where the owners are around (R. 105). 
(The legitimate inferences to be drawn from this testi¬ 
mony corroborate Picken’s testimony that he told Earll 
he would vacate the property, and his understanding 
was that Earll agreed to it (R. 69).) 




8 


Earll denied in his testimony (R. 106) that he ever 
told Picken that “his man” had plenty of money. By 
referring to the letter written by Earll himself and 
addressed to himself as individual, dated March 8, 
1933 (R. 91), it will be seen that Earll phrased the 
letter, “If vour client feels that under the circum- 
stances it is necessary for him to foreclose he will have 
to do so.” Earll claimed that his wife was owner of 
the note. Was it a mistake that he referred to the 

i 

holder as a person of the male sex, or was he still 
anxious to keep the facts from Picken? In any event, 
he substantiates Picken’s testimony that Earll did tell 
him that “his man” had plenty of money. Earll ad¬ 
mits that he did not tell Picken he was a trustee: “I 
did not see any reason why I should. It was a matter 
of public record” (R. 107). Earll admitted that he was 
going to put Picken in a disadvantageous position (R. 
107). He admitted that he did not render an account, 
and does not generally render an accounting unless re¬ 
quested (R. 107). He testified that he collected the 
rents on 417 G Street as agent for Mrs. Earll, and 
put them in the joint account (R. 107). He admits that 
no insurance refund was paid to Picken, and denied 
collecting anything from Picken personally until 
shown a receipt dated October 3, 1930 (R. 108). He 
testified that the Hardings had no interest in the prop¬ 
erty (R. 108). He admitted that the G Street property 
was sold to Keyser for $4750 (R. 108). 

Louise C. Earll admitted in her answer to the bill 
(pars. 7 and 8, R. 22, 23) that her husband did not 
disclose to Picken the identity of the noteholder, but 
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said she held the note for her own use; she testified 
that she knew Earl did not mention that he was pur¬ 
chasing or that she was purchasing the note when they 
called at 3225 Military Road (R. 99); she stated in her 
answer to the bill (par. 11, R. 24) that the property was 
sold in front of the premises, and that Edward T. 
Harding bought it in for $2200, but paid no money; in 
her testimony (R. 99) she stated that the property 
was purchased at the foreclosure sale at her request 
by her uncle, Edward T. Harding, and thereafter he 
acted with respect to the property in accordance with 
her instructions. In her testimony (R. 99) she said, 
“I am sure that Mr. and Mrs. Picken were in the Mili¬ 
tary Road house at the time I looked at the property. 
That was before l acquired the note.” She admitted 
that she never talked to McKendrie and Ryan (R. 99); 
she did not recall from whom the note was purchased, 
or whether she had written a check for it (R. 99), or 
the exact amount paid for the note (R. 99), although 
she kept accounts on cards of the trusts she held (R. 
99). She admits (R. 100) that she never had the note 
in her hand and did not know when it was purchased. 
She admitted that she did not know how much money 
in the joint account was hers, but estimated approxi¬ 
mately $8000 (R. 100, 101); at the same time she tes¬ 
tified that she received the bank statements each month 
and examined them each month; that she did not know 
how much belonged to each other; “In a sense, what 
is mine is his, and what is his is mine” (R. 101); she 
testified that Edward T. Harding took title to the Mili¬ 
tary Road property at her request; that she could 
think of no particular reason for doing this except for 
the salability of the property afterwards (R. 101). 
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ing 417 G Street to Harding, and on the same day 
Harding conveyed it to Keyser, and took back from him 
two deeds of trust dated December 6,1934 (R. 52). 

The fact that the title to 417 G Street was held from 
July, 1933, to December, 1934, in the name of Louise 
0. Earll does not substantiate EarlPs testimony (R. 
104) that the reason title was held in the name of Hard¬ 
ing was because it was easier to sell a piece of prop¬ 
erty “if you do not have an associate of yourself take 
the property,” and in order to save the salesman’s 
commission. 

The defendants’ main contention in this case has 
been that Picken knew all the pertinent facts. 

Picken’s letter of July 14,1933 (R. 71) is very much 
stressed by defendants as an act of ratification. Where 
in the letter Picken refers to Earll as being “clearly 
within his rights in pursuing the case to that end,” 
Picken obviously thought Earll was representing 
another, and did not think that it was Earll himself 
who had bought the property. 

Coming to the last paragraph of this letter, Picken, 
without any reservation, threw’ himself on the mercy 
of Earll and his counsel, who even then failed to ac¬ 
quaint him with the pertinent facts of the case and to 
advise him how the facts would be dealt wfith by a 
court of equity. No reflection on counsel is intended. 
They probably did not have the true facts from Earll. 
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The testimony of the Earlls in regard to the joint 
account is fantastic and impossible. They swore that 
the money for the purchase of one note and the loan 
for the other came from their joint account in the 
Federal-American National Bank. Mrs. Earll said, 
“We have only a joint account” (R. 98). Earll’s tes¬ 
timony on this point was not enlightening. The bank’s 
records (R. 108) showed that at no time during the 
period in which the money was disbursed, between Sep¬ 
tember 4 and September 18, 1930, was there a suffi¬ 
cient amount in the joint account to purchase either 
of the notes, let alone both, although the Earlls swore 
that the money came from the joint account. 

The only inference that can be drawn from the testi- 
mony of the Earlls is that Earll used his wife as a 
foil, in order that he might be at the same time a lender 
of money, broker taking commissions on his own loans, 
purchaser of notes at discount, trustee, and purchaser 
at his own sales. In other words, he would dominate 
the entire transaction for his own profit. 

Defendants in their brief quoted parts of the trial 
Court’s memorandum (R. 32), and made some observa¬ 
tions between parentheses, which plaintiffs feel should 
be explained, as follows: 

Last line, page 3. This deed of trust has a ma¬ 
terial bearing on this case for accounting purposes. 
Earll’s money made this loan (R. 101) and he deduct¬ 
ed a commission of $65 (R. 105); also collected some 
30 months’ interest ($528.10), some $765 in rents, and 
resold for $4750 (R. 108). 
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Lines 9 and 10, page 4. This comment is in order, as 
it is plaintiffs ’ belief that Earll named himself trustee 
after the trust had been signed in blank and after 
Picken had moved to 3225 Military Road. The note 
could not have been removed from the title company 
until the ground trust had been paid off. 

Lines 18-21, page 4. No claim of usury was made, 
but from the evidence it could well be inferred as will 
appear hereinafter. 

Lines 12-15, page 5. Picken testified (R. 66), “I 
think Mr. Earll came to see me in reply to that letter; 
if he didn’t he came to see me in reply to the next one 
I wrote dated January 5, 1933, and which was as fol¬ 
lows : ‘ As I have received no reply to my letter dated 
December 24, 1932. * * # ” 


Lines 29 and 30, page 5. Earll did deny he made such 
statement, but this is offset by the letter he wrote, ad¬ 
dressed to himself, for plaintiffs to sign, wherein he 
states “* # # if your client feels that under the circum¬ 
stances it is necessary for him to foreclose he will have 
to do so” (R. 91). 

Last five lines, page 5, and first two lines, page 6. 
Picken testified he did not know Earll was a trustee 
until the advertisement appeared in the paper. Un¬ 
til then he knew him as a broker whose client bought 
the note and whom Earll controlled (R. 80). Earll 
testified he never informed him he was trustee (R. 
107). 
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Lines 7-12, page 6 . Earll does not deny in his testi¬ 
mony that he tried to interest Pieken in buying another 
house. Pieken’s letter to Earll dated February 4, 
1933, informed Earll lie would have to give up the 
house (R. 68 ). 

Lines 27-29, page 6 . See letter of March 8 , 1933, 
written by Earll, mentioning Tully (R. 91); also Earll’s 
testimony (R. 105) regarding the Pickens’ leaving the 
house. 

Lines 27-28, page 7. Would Earll as trustee take 
his cestui’s property at less than its fair value! Pieken 
was no real estate appraiser. It will be noted that 
Earll was not able to sell the house for $5700. He got 
only $4750 (R. 108). 

Line 13, page 8 . Pieken’s testimony is borne out by 
Earll’s testimony (R. 107), wherein he states he did not 
tell Pieken he was a trustee, but wanted him to know 
what he was doing before he put him in a disadvan¬ 
tageous position. He did not say that he gave Pieken 
the true facts of the case, and the wording of the letter 
shows that he still wanted Pieken to believe he was a 
broker representing the noteholder (R. 91). 

Lines 20 - 21 , page 10. This is Earll’s testimony (R. 
104). 

Third and fourth lines from bottom, page 10. What 
interest? Did Earll pay himself 6 ^ 2 % interest on his 
owm money on the G Street trust? Or pay his wife? 
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Plaintiffs call attention to a misprint at the end of 
paragraph 4 of the bill (R. 2). The date should be 
“1933.”, instead of “1932”. 

Also the plaintiffs invite attention to the correction 
of the second paragraph of their exceptions to the 
Court’s conclusions of law (R. 56) by the parties’ 
stipulation (R. 60). 

Inasmuch as the rule to be applied in this case is the 
same whether Earll or his wife bought the note, etc., 
plaintiffs request the Court, when a reference is made 
herein to Earll, to consider it to include his wife. 

Statement of Points Relied On. 

I. The Earlls’ conduct in this case was fraudulent. 

II. The Earlls can not retain any advantage they 
gained in their dealings with the plaintiffs. 

III. Plaintiffs did not ratify and confirm the fore¬ 
closure sale by anything they did. 

IV. Defendants are not entitled, under the facts of 
this case, to have any benefit from the Municipal Court 
judgment or anything that depended upon it. 

V. Plaintiffs are in court with clean hands. 

VI. Plaintiffs were under no necessity to make any 
tender to defendants under the facts of the case, al¬ 
though in their bill they did offer to do equity. 
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VII. Defendants should be made to pay to plaintiffs 
all moneys they received in interest on both trusts, 
rentals of both properties, resales of both properties, 
commissions, and discounts, with interest, and should 
he made to pay for the Pickens’ loss of use of 3225 Mili¬ 
tary Road for the period during which it was vacant 
after the foreclosure. (Plaintiffs’ assignment of errors 
1-7, inclusive, R. 59,60.) 


ARGUMENT. 

Introduction. 

The two sides of this case differ very slightly, except 
in the defendants’ conception of the duties and obliga¬ 
tions of a trustee toward his cestui. Earll and his wife 
unblushingly admit enough to raise their liability far 
above the $3100 allowed by the Court, but naively con¬ 
tend that no actionable wrong has been committed by 
them; a little informality, perhaps, but nothing for 
which they should be made to disgorge. 

While Earll may be indifferent toward his obliga¬ 
tions as trustee, and the idea of fair dealing seems to 
be foreign to his nature, the law makes him live up to 
a high standard of conduct, or be answerable for any 
departure from it. 

For instance, in the case of Meinhard v. Salmon, 249 
N. Y. 458,164 N. E. 545, 62 A. L. R. 1, the Court said: 

11 * * # Many forms of conduct permissible in 
a workaday world for those acting at arm’s length 
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are forbidden to those bound by fiduciary ties. A 
trustee is held to something stricter than the 
morals of the market place. Not honesty alone, 
but the punctilio of an honor the most sensitive, is 
then the standard of behavior. As to this there 
has developed a tradition that is unbending and in¬ 
veterate. An uncompromising rigidity has been 
the attitude of courts of equity when petitioned to 
undermine the rule of undivided loyalty by the 
‘disintegrating erosion’ of particular exceptions. 
* * * Only thus has the level of conduct for fidu¬ 
ciaries been kept at a level higher than that trod¬ 
den by the crowd. It will not consciously be lower¬ 
ed by any judgment of this court.” 

I. The E arils’ conduct in this case was fraudulent. 

It was fraudulent for Earll to buy his rest nix' $4500 
note at a discount of $1500, to charge his cestui interest 
on $4500, to lend $3185 on 417 G Street and take their 
note in the name of a straw party for $3250, and charge 
interest on $3250, to foreclose on 3225 Military Road 
when there was no default, to buv 3225 Militarv Road 
at his own sale, to fail to render the overplus to plain¬ 
tiffs, to resell 3225 Military Road to the Russons, and 
keep the payments they made, to get a judgment 
against his cestuis, when they were not indebted to him, 
to take 417 G Street for the judgment, to collect rents 
on 3225 Military Road and 417 G Street, and to sell 
417 G Street at a profit. 

In the case of Doerschuck v. Mellon , 60 App. D. C. 
383, 386, this Court said: 

“We know of no rule of law, nor is any brought 
to our attention, which would justify us in saying 
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that the agent or trustee of a fund, upon the pay¬ 
ment of less than is due, acquires thereby the stat¬ 
us of the purchaser of the fund. On the contrary, 
the policy of the law in such circumstances we 
think is to hold the trustees accountable for the 
profits, and a court of equity will never permit 
him to derive profit by gift or purchase from the 
cestui que trust. The law itself, without regard 
to the motive, stamps the transaction as fraudu¬ 
lent.” 


In the case of Holman v. Ryon, G1 App. D. C. 10, 13, 
this Court said: 

“Ryon not only failed to tell plaintiff that 
Josephine L. Bueeliler was a straw mortgagee, but 
also failed to disclose that he (Ryon) was the 
actual lender of the money. He knew or should 
have known that plaintiff was entitled to the in¬ 
formation, and that to suppress it and secure his 
own appointment as a trustee was a badge of 
fraud. ’' 


In the case of Diamond v. Connolly, 251 Fed. 234, 
239, the Court said: 

“The suppression of knowledge which he had 
was the withholding of the truth, and the motive, 
as set forth, was his greed of personal gain.” 


In the case of Mich ond v. Girod, 4 How. 503, the 
Court said: 

“The rule of equity is, in every code of juris¬ 
prudence with which we are acquainted, that a pur¬ 
chase by a trustee or agent of the particular prop¬ 
erty of which he has the sale, or in which he repre¬ 
sents another, whether he has an interest in it or 
not —per interpositam personam—carries fraud on 
the face of it.” 
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Bocjert on Trusts and Trustees, sec. 485, says: 

“The dutv of the fiduciary is to magnify” and 
protect his principal’s interest. If lie buys a com¬ 
peting interest in the same thing for himself, he 
will naturally minimize and seek to reduce or ex¬ 
tinguish the claim of the cestui. Equity will not 
permit the fiduciary to place himself in this posi¬ 
tion where private and representative interests 
conflict.” 

Pomeroy's Equity Jurisprudence, (4th Ed.), sec. 

1075, says: 

“Absolute and most scrupulous good faith is 
the very essence of the trustee’s obligation. The 
first and principal duty arising from this fiduciary 
relation is to act in all matters of the trust wholly 
for the benefit of the beneficiary. * * * It is equal¬ 
ly imperative upon the trustee, in his dealings with 
trust property, # • # not to make any incidental 
profits for himself in its management, and not to 
acquire any pecuniary gains from his fiduciary 
position. The beneficiary is entitled to claim all 
advantages actually gained * * * .” 


Restatement of the Law of Trusts, sec. 170, says: 

“The trustee in dealing with the beneficiary on 
the trustee's own account is under a duty to the 
beneficiary to deal fairly with him and to com¬ 
municate to him all material facts in connection 
with the transaction which the trustee knows or 
should know .” 


In the case of Daily v. Superior Court, (Cal.), 40 P. 
(2d) 936, 938, the Court said that where a relation of 
trust and confidence exists, it is the duty of the one in 
whom the confidence is reposed to disclose fully all 
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material facts within his knowledge respecting the 
transaction in question, and any concealment of such 
facts is fraud. 


In the case of Wor ml ey v. Worm ley. 8 Wheat. 421, 
463, the Court said: 

“Nevertheless, there are canons of the court of 
equity which have their foundation, not in the 
actual commission of fraud, but in that hallowed 
orison, ‘lead us not into temptation.’ 

“One of these is, that a trustee shall not be per¬ 
mitted to mix up his own affairs with those of the 
cestui que trust. Those who have examined the 
workings of the human heart, well know that in 
such cases the party most likely to be imposed 
upon is the actor himself, if honest; and if other¬ 
wise, that the scope for imposition given to human 
ingenuity, will enable it generally to baffle the ut¬ 
most subtlety of legal investigation. Hence the 
fairness or unfairness of the transaction, or the 
comparison of price and value, is not suffered to 
enter into the consideration of the court, on these 
occurrences; but the rule is positive and general, 
that the cestui que trust may be restored to his 

original rights against the trustee, at his option. 
###?>' 


Boyert on Trusts and Trustees, sec. 543, says: 

“* * # the trustee owes a duty to the cestui 
not to buy at his own sale of the trust property, 
whether public or private. If be does assume the 
position of such a buyer, he is becoming disloyal 
to the cestui, in that he is seeking private advan¬ 
tage at a time when his sole thought should be of 
the enhancement of the interests of the beneficiary. 
The fairness of the sale is not relevant. * * * ” 
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There is no legal basis for the statement in the in¬ 
troduction of defendants’ brief (p. 14), that there was 
no impropriety or fraud in the purchase by Earll or 
his wife of a note secured by a deed of trust under 
which Earll was already trustee. (Plaintiffs are not 
conceding at this time that Earll was already trustee 
when the note was purchased, if that were material, as 
will be brought out later herein.) 

The cases they cite, Brewer v. Slater, 18 App. D. C. 
48, and Finefrock v. Kenova Mine. Car Co., 22 F. (2d) 
627, do not hold that such a purchase would be proper 
and “free from taint’’ under the circumstances of the 
instant case, and further in neither of those cases was 
there any foreclosure or purchase of the mortgaged 
property by the trustee at his own sale. 

In Brewer v. Slater, the facts were that Brewer made 
a note for $450 and delivered it on a condition to Rob¬ 
ert Slater. Hufty was one of the trustees on a deed of 
trust securing the note, and was attorney for Mrs. 
Dann. John Slater, Robert’s father, was the other 
trustee. Mrs. Dann made Robert a loan of $1000, and 
Robert turned over to her Brewer’s note and the note 
of German as collateral security. Robert could not pay 
his $1000 note to Mrs. Dann, and arranged with Hufty 
to take over Robert’s equities in the collateral notes of 
Brewer and German, provided Robert’s $1000 note 
were cancelled, which was done. Mrs. Dann took Huf¬ 
ty’s note for $1600, secured by Brewer’s note for $450 
and German’s note for $750, plus $900 worth of col¬ 
lateral which she already had taken from Huftv. Huftv 

* » * 
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later paid Mrs. Dann $1000 on account, which she 
credited on his note, and returned to him the $750 note 
of German, the other notes remaining in her posses¬ 
sion. Hufty did not really become the owner of Brew¬ 
er’s note, except in the sense that if he paid the balance 
he owed to Mrs. Dann, he would be entitled to receive 
the Brewer note from her, together with the other col¬ 
lateral he had posted with her. 

Brewer brought a bill in equity to cancel the note, 
which was dismissed. There was no fraud on the part 
of Hufty or the other trustee, and Hufty made no 
secret profit out of the note. The part of the case cited 
by the defendants on page 15 of their brief, is qualified 
by the Court’s further views, i. e., “Whether having 
purchased such a note, he may subsequently act as 
trustee and sell the property, involves another and a 
different question that does not now occur.” 

In the Finefrock ease, the trustee bank did not pur¬ 
chase the bonds at a discount, but took them simply as 
collateral. But it was not even permitted to buy the 
cestui's machinery at a sheriff’s sale for taxes. 

Page 635: 

“We do not think that in equity or good con¬ 
science the bank should retain title to the machines. 
The most to which it is entitled is a lien upon the 
machines for the amount paid therefor at the 
sheriff’s sale. Except for this claim, we are of the 
opinion that the bank holds the machines upon a 
constructive trust for the benefit of the mine car 
company.” 
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The Finefrock case cites Brewer v. Slater and Den¬ 
nett v. Tilto w, 227 Mass. 299, 116 N. E. 403. 

In Dennett v. Tilton there was no fiduciary relation¬ 
ship, the Court holding that “The ordinary relation of 
mortgagor and mortgagee is not that of trustee and 
cestui que trust.” 

None of these cases holds that there is no improprie¬ 
ty in a trustee's acquiring the note of his cestui, un¬ 
known to him, at a discount, collecting interest on the 
face thereof, claiming the entire principal, foreclosing 
without a default, buying at his own sale, and claiming 
a deficiency. 

The defendants say on page 16 of their brief that 
there is no usury involved in the case. Plaintiffs of 
course were in the dark as to the true facts of the case, 
but an analysis of the testimony would be sufficient 
justification for a finding of usury. 

Ryan, one of the vendors of 3225 Military 
Road, testified that he sold the note to Earll; that he 
did not know Mrs. Earll or Harding; that he did not 
name the trustees; that he assumed Earll was buying 
the note, and would name his own trustees; that Earll 
paid the money while the case was in the title company 
(R. 88). McKendrie, the other vendor, testified that 
he had forgotten who were named trustees, that he 
knew Earll at the time, but did not know the other trus¬ 
tee (R. 87), that the note was sold at the time the case 
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was settled (R. 88). Certainly Picken did not know 
Earll and Harding to name them trustees. It is diffi¬ 
cult to avoid the conclusion that plaintiffs signed the 
$4500 note and the deed of trust, omitting the names of 
the trustees, and leaving them to be filled in later when 
the note was sold. The case was in the title company 
some two weeks (testimony of Ryan, R. 88; deed No. 2, 
R. 76, dated September 4, 1930, acknowledged Septem¬ 
ber 17,1930, recorded September 18,1930), and Earll’s 
counsel stipulated that Earll sent a check for $2988.75 
($3000 less $11.25 insurance premium) to the title com¬ 
pany for the note (R. 65). The day after Picken signed 
the note, Rvan came to him and offered to take off 
$1000 for cash (R. 65). Some of Earll’s money was 
used to take up Fulton R. Gordon’s ground trust (R. 
88), and of course Ryan would not have been permitted 
to take out the $4500 note until Gordon’s ground trust 
was paid, so that it is not at all unlikely that Earll was 
not already trustee when he bought the note, putting 
out $3000 and getting for it plaintiff’s note for $4500, 
but named himself as one of the trustees and his uncle 
the other. 

On page 16 of defendants’ brief it is said that “the 
Pickens were financially unable to carry the Military 
Road property, and it is not suggested that their finan¬ 
cial embarrassment was in any manner caused by 
Earll.’' 

It is true that the Pickens were unable to carry the 
Military Road property, paying $65 a month on the 



26 


second trust, about $20 of it interest (K. 96, showing 
amounts charged for interest) figured on the basis of 
a $4500 obligation. But the plaintiffs might have sold 
the property. They had one chance and lost it by rea¬ 
son of Earll’s insisting upon his pound of flesh (R. 67). 
Earll might have taken smaller payments. The note 
was drawn to be paid in 72 months (R. 94). Conceding 
Earll the right to recover his $3000, without interest, 
and dividing this sum by 72, Picken’s monthly pay¬ 
ments would have been only $41.66, which he might 
have been able to pay. These are chances. But Earll 
robbed them of all chance, and took advantage of their 
financial embarrassment. 

“No answer is it to say that the chance 'would 
have been of little value, even if seasonably offer¬ 
ed. Such a calculus of probabilities is beyond the 
science of the chancery. * # ” 

Meirihard v. Salmon, 249 NL Y. 458, supra. 

The $2200 bid at the foreclosure sale would not have 
been unfair if there had been default in a bona fide 
case. Granting Earll the right to recover his $3000, the 
plaintiffs owed him only $1115 at the time of the fore¬ 
closure (they had paid him $1885 in all, $1316.02 credit¬ 
ed to principal and $568.98 to interest, R. 78), although 
he led plaintiffs to believe that they owed the holder 
$3183.98 (R. 96). Subtracting the sum of $1115 from 
the $2200 bid leaves $1085, which Earll should have 
paid over to plaintiffs, instead of suing them for a 
mythical deficiency of $983.98. 

Plaintiffs paid $13,500 for the house. Deducting the 
first trust of $7500 and the true balance of the second 


27 


trust, $1115, plaintiffs’ equity was worth the excess 
over these two figures, or $4885. Since the foreclosure 
was wrongful and fraudulent, defendants would have 
no just cause for complaint if they should he assessed 
damages in the amount of $4885. 

II. The Earlls can not retain any advantage they 
gained in their dealings with the plaintiffs. 

All the cases and all the texts hold that a trustee can 
not make any profit out of his trusteeship, except his 
lawful compensation. For example: 


In the case of May ruder v. Drury, 235 U. S. 106,120, 
the Court said: 

“It makes no difference that the estate was not 
a loser in the transaction, or that the commission 
was no more than the services were reasonably 
worth. It is the relation of the trustee to the es¬ 
tate which prevents his dealing in such a way as 
to make a personal profit for himself. * * * While 
no wrong was intended, and none was in fact done 
to the estate, we think nevertheless that upon the 
principles governing the duty of a trustee, the con¬ 
tention that this profit could not be taken by Mr. 
Drury, owing to his relation to the estate, should 
have been sustained.” 


In the ease of Barney v. Saunders, 16 How. 535, 543, 
the Court said: 

“It is a well-settled principle of equity, that 
wherever a trustee, or one standing in a fiduciary 
character, deals with the trust estate for his own 
personal profit, he shall account to the cestui que 
trust for all the gain which he has made. If he 
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uses the trust money in speculation, dangerous 
though profitable, the risk will be his own, but the 
profit will inure to the cestui que trust. Such a 
rule, though rigid, is necessary to prevent malver¬ 
sation. * * * ” 

III. Plaintiffs did not ratify and confirm the fore¬ 
closure sale by anything they did. 

Before a trustee who has wronged his cestui can 
claim ratification, he must show that the cestui had full 
knowledge of all the material particulars and circum¬ 
stances of the case, and that he was fully apprised of 
the effect of the acts ratified, what a court of equity 
would do for him, and his right to ratify or reject. 


In the case of Thompson r. Park Savings Bcvnk, 68 
App. D. C. 272, this Court said on page 276: 

“Assuming, as we do, that both had equal op¬ 
portunity of blowing the statute had not been com¬ 
plied with or, in other words, that both were mis¬ 
taken in their conduct, the one in continuing the 
bank, the other in continuing to deal with it as 
such, the rule to be applied is, that to establish 
waiver or ratification by a cestui que trust it must 
be shown that the waiver or ratification was made 
with full knowledge of all the material particulars 
and circumstances, and that the cestui que trust 
was fully apprised of the effect of the acts rati¬ 
fied, and of his or her legal rights in the matter. 
Confirmation and ratification, (and this is true also 
of waiver), it was said by the Court of Appeals of 
New York in Adair v. Brimmer, imply to legal 
minds, knowledge of a defect in the act to be con¬ 
firmed, and of the right to reject or ratify it. The 
cestui que trust must, therefore, not only have been 
acquainted with the facts, but apprised of the law, 
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how these facts would be dealt with by a court of 
equity. All that is implied in a case of waiver or 
in the act of ratification, when set up in equity by 
a trustee against his cestui que trust, must be 
proved, and will not be assumed. The maxim 
ignorantia legis excusat neminem can not be in¬ 
voked in such a case. The cestui que trust must 
be shown to have been apprised of his legal rights. 
The same rule was approved in Cumberland Coal 
& Iron Co. v. She? man, 20 Md. 117, 151, and 
Schroeder v. Ameri< an Nat. Red Cross, 215 Wis. 
54, 254 N. W. 371. Judge Hough, likewise, in 
'Gates et al. v. Megargel, 2 Cir., 266 F. 811, 820, 
said it is plain law’ that a cestui who has been 
wronged by his trustee can only be held to have 
ratified when he not only knows the facts, but is 
informed of his rights under the law. Here, ad¬ 
mittedly, the depositors had no actual knowledge of 
the expiration of the charter or their legal rights 
in that case.” 


The Park Savings Bank decision is in line with the 
trend of well-considered texts and cases. For ex¬ 
ample : 


Restatement of the Law of Trusts: 

“Sec. 217. A release or contract is not effective 
to discharge the trustee’s liability for breach of 
trust if * * * (b) the beneficiary did not know of 
his rights and of the material facts which the 
trustee knew or should have known, and which the 
trustee did not reasonably believe that the bene¬ 
ficiary knew.” 

“Sec. 218. The affirmance of a transaction by 
the beneficiary does not preclude him from hold¬ 
ing the trustee liable for a breach of trust if at 
the time of the affirmance the beneficiary did not 
know of his rights and of the material facts which 
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the trustee knew or should have known, and which 
the trustee did not reasonably believe that the 
beneficiary knew, or if the affirmance was induced 
by improper conduct of the trustee, or if the 
transaction involved a bargain with the trustee 
which was not fair and reasonable.” 

In the case of Warfield r. Bixby, 51 F. (2d) 210, 213, 
the Court said: 

“It goes without saying that in fiduciary trusts 
the trustee is not allowed to advantage himself in 
dealing with the trust estate, and while he may 
not be absolutely prohibited from contracting with 
the cestui que trust with reference to such estate, 
equity looks upon such a contract with suspicion, 
subjects it to the severest scrutiny, and will per¬ 
mit it to stand only when the trustee affirmatively 
shows that the agreement was entirely fair and 
advantageous to the beneficiary, and that there was 
no fraud, concealment, undue influence, or uncon- 
scientious advantage. * # *” 

In the case of Davis v. Davis Trust Co., 106 W. Va. 
228, 234, the Court said: 

“Equity regards transactions between the trus¬ 
tee and the cestui que trust (a barbarous foreign 
idiom) with a watchful and suspicious eye. * * * 
And while a beneficiary may confirm a breach of 
trust by his trustee, in order for the confirmation 
to be effectual, it must appear affirmatively, among 
other things, that he had full knowledge of the 
facts constituting the breach and was advised of 
his legal rights thereunder.” 

So that more is required for ratification than notice, 
acquiescence, or a contract between trustee and cestui. 
There must also be knowledge of the law, and the trus- 
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tee must show affirmatively that the cestui knew his 
legal rights. 

But does Earll mean to say that Picken knew all 
the pertinent facts? What pertinent facts did Earll 
give him? Although it was Earll’s duty to communi¬ 
cate to Picken all the facts, even without being asked, 
he admits that he deliberately refused him informa¬ 
tion when he requested it. In drafting the letter of 
March 8, 1933 (R. 91), Earll deliberately made no ref¬ 
erence to his own capacity of trustee or to the identity 
of the note holder, and brazenly justifies his bad faith 
(R. 107). Yet in his dealings with Picken he always 
appeared friendly and pleasant, an attitude well calcu¬ 
lated to ensnare him. 

Picken had no notice of any facts to put him on in¬ 
quiry. Earll covered up. It was useless to inquire 
of him. And Earll’s attitude lulled Picken into think¬ 
ing that everything was perfectly proper. 

Did Earll tell Picken his rights, and that he (Picken) 
had a right to hold 3225 Military Road, and get credit 
for his overpayments? Did he tell him anything else 
that good faith required him to tell Picken, and that 
would have enabled Picken to resist the Municipal 
Court action? 

As regards defendants’ claim of ratification by 
acquiescence, plaintiffs invite the Court’s attention to 
the following cases: 
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In the case of Haliday v. Holiday, 56 App. D. C. 179, 
183, this Court said: 

“Finally it is urged that relief in this case is 
barred by the laches of appellee, 12 years having 
elapsed between the execution of the deed in ques¬ 
tion and the filing of the bill herein. In some juris¬ 
dictions it has been held that equity will follow the 
statutes of limitation in such cases. But this 
has never been the rule in this jurisdiction. Wheth¬ 
er the bar of laches may be set up will depend up¬ 
on the particular circumstances in each case. * * * 
And where time is important, it only begins to run 
from the time, when the trust is disavowed by the 
trustee, which is fully and unequivocally made 
known to the cestui que trust. * • *” 


In the case of Slater v. Ruggles, 49 App. D. C. 277, 
this Court said: 

“The question of laches remains. Owing to the 
complexity of the transactions between these par¬ 
ties and the surrounding circumstances, we agree 
with the trial court that there has been no such 
lack of diligence as to defeat the bill. (Citing 
cases.) It does not appear that appellant was 
prejudiced in any way by the lapse of time here, 
and that is a material consideration. (Citing 
cases.)” 

In the case of United States v. Dunn, 268 U. S. 121, 
136, the Court said: 

“One who claims the benefit derived from a 
breach of trust in which he actively participates, 
and who shows no prejudice resulting from the 
delay in bringing suit to compel him to account, 
can not complain of laches .’’ 

In the case of Prevost v. Gratz, 6 Wheat. 481, 497, 
the Court said: 
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“It is certainly true that length of time is no 
bar to a trust clearly established; and in a case 
where fraud is imputed and proved, length of time 
ought not, on principles of eternal justice, to be 
admitted to repel relief. On the contrary, it 
would seem that the length of time during which 
a fraud has been successfully concealed and prac¬ 
tised, is rather an aggravation of the offense, and 
calls more loudly upon a court of equity to grant 
ample and decisive relief.’’ 


In the case of Oliver v. Piatt, 3 How. 333, 411, the 
Court said: 

“Another objection is to the lapse of time. The 
mere lapse of time constitutes of itself no bar to 
the enforcement of a subsisting trust; and time 
begins to run against a trust only from the time 
when it is openly disavowed by the trustee, who 
insists upon an adverse right and interest, which is 
fully and unequivocally made known to the cestui 
que trust.” 


In the case of Sanders v. Hall, 74 F. (2d) 399, the 
Court said: 

“A trustee can not put an end to a trust by his 
own unauthorized act or default. Folk v. Hughes, 
100 S. C. 220, 84 S. E. 713, 714; Nelson v. Ratliff, 
72 Miss. 656, 18 So. 487. * # # ” 

The trusteeship has not yet terminated. Earll has 
not yet accounted or disavowed his trust. 

In the case of Nobles v. Hogg, 36 S. C. 322, 327, the 
Court held that a trustee can be discharged only (1) 
by consent of his cestui, (2) by the provision therefor 
in the instrument creating the trust, or (3) by the de- 
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cree of a court of chancery, and that lapse of time is 
no barrier to an accountability by the trustee, and 
(page 328) that the trustee can not plead limitations 
unless he plainly manifests to his cestui his pur¬ 
pose to place him at defiance. 

To the same effect is Re Bodges Estate , 63 Vt. 661, 
666 . 

Perry on Trusts and Trustees (7th Ed.) says: 

“Sec. 863. As between trustee and cestui que 
trust, in the case of an express trust, the statute 
of limitations has no application, and no length of 
time is a bar. Against an express continuing trust 
time does not run until repudiation or adverse pos¬ 
session by the trustee and knowledge thereof on 
the part of the cestui. * * *” 

Earll, in his pleadings, testimony, and brief, has 
stressed his friendliness and helpfulness to plaintiffs. 
This was inconsistent with a termination of the trus¬ 
teeship, and strongly suggests entrapment. 

As trustee under the second trust on 3225 Military 
Road, Earll should not have foreclosed at all, but even 
if he had been an impartial trustee, he would have been 
required by his trust to apply the proceeds of sale to 
the costs of sale and to the debt secured, and pay the 
surplus to plaintiffs. He has not yet accounted, and 
feels that he owes no duty as trustee to account to a 
cestui (R. 107), notwithstanding all the authorities to 
the contrarv. 

m 
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The defendants say in their point I that with notice 
of all the pertinent facts, etc., plaintiffs ratified the 
sale, and as authority for this statement they cite the 
cases of General Auto Truck Co. v. Rust, 66 App. D. C. 
392, Hammond v. Hopkins, 143 U. 8. 224, and Hoyt v. 
Latham, 143 U. S. 553. 

None of these cases supports defendants’ contention. 

In General Auto Truck Co. v. Rust, the Rust Com¬ 
pany had lent a large sum of money to the truck com¬ 
pany, and had taken notes secured by deeds of trust in 
which Rust and Bowie were named trustees. “The 
notes were sold by the Rust Company to clients and in¬ 
vestors, who thereby in fact became the real credi¬ 
tors.” For the truck company’s default, there was a 
foreclosure sale, at which the properties were bid in by 
the Rust Company’s attorney. A trustees’ deed for 
one property was made to Bradley and a trustees’ deed 
for the other property was made to National Savings 
& Trust Company “as holding trustee for the note¬ 
holders.” The Rust Company, as agent for the credi¬ 
tors, sold the property to the government at a profit 
for the benefit of the noteholders. Then the plaintiffs 
filed their bill, not alleging any fraud in fact, but claim¬ 
ing that fraud should be implied from the circum¬ 
stances that the trustees were stockholders and direc¬ 
tors of the Rust Company, and as such were not im¬ 
partial. The only objection that could possibly have 
been made by the truck company was one of procedure. 
There was no concealment from the cestui, no refusal 
of information to which the cestui was entitled, no buy¬ 
ing of claims against the cestui at a discount, no wrong- 
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ful collection of interest, and none of the other matters 
that distinguish the truck company’s case from the in¬ 
stant case. 

In Hammond v. Hopkins, there was no concealment 
and no fraud on the part of the trustees. One of the 
cestuis testified that the trustees told the family thev 
were going to buy the brick yard property, and they 
would give as much for it as any one else, and that 
none of them objected. Other witnesses said there was 
no dissatisfaction expressed and no suspicions enter¬ 
tained. The cestuis sat by for nineteen years, while 
the trustees carried on the business of brickmaking and 
developed the property. Subsequently the property 
became more valuable by reason of the District’s put¬ 
ting streets through it. After nineteen years, and 
after both trustees had died, the cestuis brought their 
suit. Of course it would have been unfair to grant 

them anv relief. 

• 

In Hoyt v. Latham, the trustee’s conduct was above 
reproach. Particular attention is invited to pages 568 
and 569 of the case. The trustee told the cestuis all 
the facts, recognized their right to set aside the sale, 
and asked them to make a decision. The cestuis failed 
to make a decision, and he asked them again to make 
up their minds. Still they would not say whether they 
wanted the sale to stand or be rescinded, so he asked 
them again. In the meantime the two most material 
witnesses had died. 

“If the syndicate were successful in their litiga¬ 
tion with respect to these lands, they would un¬ 
doubtedly largely increase in value; upon the other 
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hand, if they were unsuccessful, the interest might 
be comparatively worthless. No explanation is 
given for their delay, and none is suggested except 
an apparent intention to wait and see what the 
value of these lands was likely to become, and 
whether it would prove more profitable to set aside 
the sale or let it stand.” 


There is no parallel between the cases cited by de¬ 
fendants and this case. 

The Picken case involves more than mere questions 
of procedure in foreclosing, and certainly the conduct 
of the plaintiffs cannot be construed to show that they 
were secretly speculating on the real estate market. 

IV. Defendants are not entitled, under the facts of 
this case, to have any benefit from the Municipal Court 
judgment or anything that depended upon it. 

Earll fraudulently kept from the Pickens facts which 
he was bound to disclose to them, so that plaintiffs did 
not know that they were not indebted to Earll, or 
Louise C. Earll, when the Municipal Court suit was 
brought, but that Earll was indebted to them. In such 
cases equity does not permit the fraudulent party to 
take any benefit from his own wrong. 

Defendants have quoted in their brief from the case 
of United States v. Throckmorton, 98 U. S. 61. The 
plaintiffs continue the quotation with the following 
from page 66: 

“In all these cases and many others which have 
been examined, relief has been granted on the 
ground that, by some fraud practiced directly upon 


38 


the party seeking relief against the judgment or 
decree, that party has been prevented from pre¬ 
senting all of his case to the court. 

“On the other hand, the doctrine is equally well 
settled that the Court will not set aside a judg¬ 
ment because it was founded on a fraudulent in¬ 
strument, or perjured evidence, or for any matter 
which was actually presented and considered in 
the judgment assailed.” 

The plaintiffs quote below from the case of Toledo 
Scale Co. v. Computing Scale Co., 261 U. S. 399, in ad¬ 
dition to the matter quoted from the case by defend¬ 
ants: 


Page 423: 

“We do not understand it to be contended that 
there was any relation between the Computing 
Scale Company and the Toledo Company which 
made it the duty of the former to furnish evidence 
to the latter to weaken its own case, or that silence 
in respect to the Phinney scales constituted that 
kind of fraud which would invalidate the decree, 
unless it was accompanied by acts which actually 
prevented the Toledo Company’s finding and avail¬ 
ing itself of such evidence. Clearly there is no 
such rule of law in a case like this. Another as¬ 
pect of this record leads to the same conclusion. 
However nice the distinction between extrinsic and 
intrinsic fraud, we have been cited to no case where 
it has been held that fraud is extrinsic when the 
Court rendering the decree attacked had before it 
the same issue of fraud on the same facts, only a 
little more elaborated as to the motive of the party 
charged with committing it. # * *” 


In the case of Toledo Scale Co. v. Computing Scale 
Co., 281 Fed. 488, being the same case as the above be- 
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fore it reached the Supreme Court, the Court said on 
page 495: 

“From the Throckmorton case we also deduce 
that extrinsic fraud is any fraudulent conduct of 
the successful party which was practiced outside 
of an actual adversary trial (if there ever was 
one) and which was practiced directly and affirma¬ 
tively on the defeated party * * * whereby he 
was prevented from presenting fully and fairly his 
side of the case. If the successful party by fraud 
and deception practiced on his opponent keeps 
him in ignorance of the suit, or falsely represents 
that he is merely a nominal party against whom 
no relief is sought, or lulls his vigilance by a false 
promise of compromise, or kidnaps his witnesses, 
or seduces his attorney, or procures an attorney 
without authority to represent him in court, he is 
guilty of fraud, and inasmuch as the fraud is ex¬ 
trinsic, that is, a fraud not practiced upon the trial 
court and the opponent during the course of an 
actual adversary trial of the controversy between 
the parties, any court of equity has power to an¬ 
nul the decree so obtained. ’ ’ 

In the much-cited case of Arrowsmith v. Gleason , 
129 U. S. 86, it was held that a faithless guardian was 
not protected by orders of a probate court, and the 
Court quoted from its decision in the case of Johnson 
v. Waters , 111 U. S. 640, as follo-ws: 

“* * * The most solemn transactions and judg¬ 
ments may, at the instance of the parties, be set 
aside or rendered inoperative for fraud. The fact 
of being a party does not estop a person from ob¬ 
taining in a court of equity relief against fraud. 
* # # The court of chancery is always open to hear 
complaints against it, whether committed m pais 
or in or by means of judicial proceedings. In such 
cases the Court does not act as a court of review, 
nor does it inquire into any irregularities or errors 
or proceedings in another court; but it will scruti- 
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nize the conduct of the parties, and if it finds that 
they have been guilty of fraud in obtaining a judg¬ 
ment or decree, it will deprive them of the benefit 
of it and of any inequitable advantage which they 
have derived under it • * V* 


In the case of Moffett v. Robbins, 81 F. (2d) 431,435, 
the Court said: 

“It (the Court) may, however, restrain a suc¬ 
cessful litigant from enjoying the fruits of a judg¬ 
ment fraudulently obtained in a state court. * * * 
In doing so, the Court does not act in review of the 
judgment, nor is it concerned with irregularities 
occurring in the proceedings in the state court. It 
considers the conduct of the successful party there, 
and if it is found that he committed fraud in secur¬ 
ing the judgment, he is prevented from enjoying 
its benefits. The restraint acts upon the party 
and does not affect the judgment * * *. In order 
to come within the rule, it must appear by clear al¬ 
legations of fact that the party asserting it had a 
valid defense to the cause of action on which the 
judgment was rendered; that he was prevented by 
extrinsic fraud, accident, mistake, concealment, or 
other chicanery from presenting such defense, and 
that he had not been negligent in availing himself 
of it. * # •” 


In the case of Hewitt v. Hewitt, 17 F. (2d) 716, 
717, the Court said: 

“No doubt where litigants are dealing at arm’s 
length, they are under no obligation to disclose to 
their adversary the weakness of their cause of ac¬ 
tion or defense; but this rule has little or no appli¬ 
cation where a fiduciary relation exists between 
the parties.” 


In the case of Ward v. Town of Southfield, 102 N. Y. 
287, 293, the Court said: 
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“* * * It is not practicable nor possible to 
formulate a rule on this subject which will be 
sufficient to solve all cases, but where fraudulent 
concealment of a fact is relied upon for the pur¬ 
pose of impeaching and setting aside a judgment 
regularly obtained, it must be an intentional con¬ 
cealment of a material and controlling fact for the 
purpose of misleading and taking an undue ad¬ 
vantage of the opposite party. It would not be 
wise or politic to carry the rule so far as to make 
it incumbent upon every plaintiff to repeal to the 
defendant any infirmity in his case, and to require 
every defendant to reveal to the plaintiff every 
infirmity in his defense. Where there is no rela¬ 
tion of confidence between the plaintiff and the 
defendant, the parties stand at arm’s length. They 
come into court as adversaries, and neither party 
is bound to make any revelation of his case to the 
other. The plaintiff must be prepared to prove 
all the facts constituting his cause of action, and 
to meet any defense which the defendant may in¬ 
terpose, and the defendant must be prepared to 
establish any defense which he may have. Neither 
party can mislead the other by any positive or ac¬ 
tual fraud; nor can he, for the purpose of per¬ 
petrating a fraud upon the other party, conceal 
such facts as good faith and common honesty re¬ 
quire him to reveal * # 


Freeman on Judgments, vol. 3, sec. 1231, says: 

“It is a general rule, too familiar to require any 
citation of authorities in its support, that a 1 judg¬ 
ment, either of a legal or of an equitable tribunal, 
may be, in effect, vacated by a court of equity, if it 
was obtained bv fraud.’ ” 


In the case of Warner v. Blakenmn, 4 Keyes (N. Y.) 

487, 507, the Court said: 

“It is the just and proper pride of our matured 
system of equity jurisprudence that fraud vitiates 
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every transaction; and however men may surround 
it with forms, solemn instruments, proceedings 
conforming to all the details required in the laws, 
or even by the formal judgment of courts, a court 
of equity will disregard them all, if necessary, that 
justice and equity may prevail.” 

In the case of Laun v. Kipp, 155 Wis. 347, 373: 5 A. 

L. R. 655, the Court said: 

“It is not a ease where one may, by mere silence, 
permit a judgment to go in his favor which is un¬ 
just In ordinary situations one may, legally, if 
not morally, keep silent and profit by his ad¬ 
versary’s ignorance. That is neither fraud in¬ 
trinsic, as in case of perjury, nor fraud extrinsic, 
within the Throckmorton rule. But where there is 
a solemn duty to speak, independently of coer¬ 
cion, and in a judicial controversy as well, whether 
asked to speak or not, and there is a failure to 
speak, resulting in the enrichment of the wrong¬ 
doer and the impoverishment of the one to whom 
that duty is owing, there is a fraud of most seri¬ 
ous nature, and in a sen$e, both intrinsic and ex¬ 
trinsic. * * # ” 


The case now on appeal comes squarely within the 
rule that prevents defrauding parties from claiming 
the advantage of judgments which they have obtained 
by imposition on their victims. 

The defendants cite in their brief the cases of In¬ 
ternational Cellucotton Products Co. v . Coe, 85 F. (2d) 
869, Smith v. Law, 56 App. D. C. 86, Reeves v. Slater, 
36 App. D. C. 488, Fidelity Storage Co. v. Urice, 56 
App. D .C. 202, and Re Fox West Coast Theatres, 88 
F. (2d) 212, in addition to the Supreme Court cases 
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of United States v. Throckmorton and Toledo Scale Co. 
v. Computing Scale Co ., supra. 

In the International Cellucotton case, the plaintiff 
filed a hill in equity, asking that the Commissioner of 
Patents be directed to allow certain claims. The Com¬ 
missioner answered that the plaintiff was estopped to 
assert the claims because there had been two interfer¬ 
ence proceedings, in the first of which plaintiff’s 
predecessor had failed to move to add the claims. The 
Trial Court dismissed the bill. This Court reversed, 
holding that under the doctrine of res judicata the 
plaintiff was not estopped to assert the claims, for the 
reason that they could not have been made issues in the 
first interference. 

In the case of Smith v. Law, Smith and wife owned 
real estate as tenants by the entirety. A judgment was 
obtained against the husband alone. The marshal 
sold the husband’s interest in the property under fi fa 
to Law. Law then filed a bill against Mrs. Smith for 
partition, on the assumption that he was a tenant in 
common, a decree was entered, and a sale made to a 
third person. Later Mrs. Smith sued the grantees 
claiming that the partition proceedings were void, as 
the property was held in joint tenancy, and prayed for 
a decree quieting title. 

This Court held that the decree could not be attacked 
collaterally upon a showing that it was erroneous, say¬ 
ing: 

“It appeared that the appellants were defend¬ 
ants in the partition case brought in the Supreme 
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Court of the District by the purchaser, Henry T. 
Law, who claimed in the bill filed by him therein 
to be a tenant in common with said Ruth R. Smith 
in the premises, and who demanded partition there¬ 
of, and that partition was decreed accordingly, and 
a sale of the premises made thereunder. The 
court possessed full jurisdiction to hear and de¬ 
termine the issue thus presented, and the defend¬ 
ants in the case then had their day in court to pre¬ 
sent whatever defenses they might have against 
the cause set out by the plaintiff in his bill. It is 
plain that the plaintiff’s claim to title was chief 
among these, and the decree in favor of the plain¬ 
tiff upon that issue is conclusive upon all matters 
directly involved therein, or such as could have 
been then adjudicated, and that the decree is not 
open to collateral attack by the parties. * * * 

“The contention of the appellants properly 
amounts to no more than that the former decree 
upon the present issue was erroneous. Their 
remedy in that event was an appeal, which was 
not taken. They can not now in a collateral case 
treat the former decree as absolutely null and void, 
while it stands of record unappealed and unre¬ 
versed. ’ ’ 

It will be noted that there was nothing in the case 
to justify any intervention by equity * * * no fraud of 
any kind, no fiduciary relationship. The appellants 
simply had mismanaged their case in the partition suit. 

In Reeves v. Slater, Reeves had permitted judgment 
to go against him in a case in which he might have 
had a defense. Then he filed a bill to enjoin execution. 
The bill was dismissed. This Court, in affirming the 
dismissal, said: 

“There was no error in dismissing the bill. 
There is no evidence of fraud practiced in the pro- 
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ceeding resulting in the judgment that is attacked; 
and no accident prevented plaintiff from making 
defense to the action. 

“There is no explanation of, much less excuse 
for, the failure to offer any defense * * V’ 


In the case of Fidelity Storage Co. v. Urice, the 
storage company claimed that the Urices had obtained 
a judgment at law against them on perjured testimony, 
and therefore filed a bill in equity to restrain execu¬ 
tion of it. The case is pointless here. It always has 
been the law that a judgment will not be set aside be¬ 
cause obtained on perjured testimony. 


In the case of Re Fox West Coast Theatres , the 
Court found that there was no ground for setting aside 
an adjudication in bankruptcy. On page 221 the Court 
said: 

“These principles concerning extrinsic fraud, as 
applied by the courts of equity, have no applica¬ 
tion to the adjudication of bankruptcy in the case 
at bar, where the bankruptcy court had jurisdic¬ 
tion over the bankrupt by virtue of its petition in 
voluntary bankruptcy, and only would be relevant, 
if at all, in connection with the further proceed¬ 
ings in bankruptcy.” 


The Cellucotton case is not in point here, although 
a collateral attack was permitted. In none of the 
other cases cited by defendants was there any basis 
for a collateral attack, but the cases recognized the 
right in a proper case, and this is a proper case. 

Earll, although a trustee, extended himself to keep 
Picken in ignorance of the true facts and of his rights. 
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A suit was brought against plaintiffs in the name of 
Louise C. Earll for the sum of $983.89, which Earll 
knew was not owing, and which fact it was his duty to 
communicate to the Pickens, but which he led them to 
believe was “justly due and owing, exclusive of all 
set-offs and just grounds of defense.” (See the re¬ 
quirements for an affidavit of merit in order to take 
a judgment by default, Law Rule 73 of the District 
Court, Rule 16 of the Municipal Court.) 

V. Plaintiffs are in Court with clean hands. 

The maxim that he who comes into equity must 
come with clean hands, is much misunderstood gen¬ 
erally, and has been misunderstood by the defend¬ 
ants. 


Story on Eqiiity (14th Ed.) says: 

“Sec. 98. * * * When the plaintiff has not been 
guilty of a fraud which tends to producing the 
injury of which he seeks redress, his conscience, 
in equity, is void of offence, and hence it can not, 
with any propriety, be said that his hands are un¬ 
clean, for ‘unclean hands’ within the meaning of 
the maxim of equity, is a figurative description of 
a class of suitors to whom a court of equity, as a 
court of conscience, will not even listen, because 
the conduct of such suitors is unconscionable, i. e., 
morally reprehensible as to known facts. 

“Sec. 99. Since it is the policy of the equity 
court to do even justice to all the parties, as 
nearly as it can, it follows that before the court 
will lend its aid, the complainant must show that 
the inequitable condition of which he complains 
was occasioned by the wrongful act of someone 
else, and not that it was brought about by his own 
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misconduct. Courts of equity will not relieve 
against conditions brought about by the improper 
conduct of the party seeking relief * # V’ 

“Sec. 101. * * * To obtain the relief which he 

seeks, he is obliged to rely upon the fraud to 
which he was a party, and in such a case it is plain 
that equity will not aid him to recover what he 
has lost. * # *” 


In the case of Shaver v. Heller & Merz Co., 108 Fed. 

821, 834, the Court said: 

“But it (the maxim) does not repel all sinners 
from courts of equity, nor does it disqualify any 
complainant from obtaining relief there who has 
not dealt unjustly in the very transaction concern¬ 
ing which he complains. The iniquity which will 
repel him must have an immediate and necessary 
relation to the equity for which he sues * * 


In the case of McNair v. Benson, 63 Ore. 66, 126 P. 

20, the Court said: 

“The plaintiff, on December 5, 1910, making to 
Dosch and C. Gr. Benson a full disclosure of the 
purchase of the property, and confessing his mis¬ 
representations in respect to the price to be paid 
therefor, effected a settlement with them which 
purged his conduct, as far as he was capable of 
cleansing it, and not attempting to take advantage 
of his misdeeds, but trying to make amends there¬ 
for, he should not now be denied relief, on the 
ground that he does not come into a court of 
equity with clean hands.” 


In the case of Stockwell v. McAlvay, (Cal.) 74 P. 
(2d) 504, 506, the Court said: 

“The second and more persuasive reason is 
that appellants have not been injured by the acts 
complained of. * * * Thus McAlvay has been paid 
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in full and yet is seeking to retain shares worth 
$60,000 for which he paid only $50. Under these 
circumstances McAlvay has not been injured by 
the fraud of V. E. Stockwell and V. E. Stockwell 
has been purged of his fraud. It follows that the 
doctrine of clean hands has no application in this 
case. * * *” 


To the same effect are Bias v. Bias, (W. Va.) 155 S. 
E. 899, and Baldwin Company v. Savage, (Ore.), 159 
P. 83. 

In the case of Langley v. Devlin, 95 Wash. 171, 187; 
163 P. 395; 4 A. L. R. 32, the Court said: 

“Respondents were put in no worse position by 
the alleged fraudulent acts of the appellants. On 
the contrary, they profited by them. The maxim, 
‘He who comes into equity, must come with clean 
hands 7 or, after suit brought, ‘He who seeks 
equity, must do equity 7 mean no more than that he 
who has defrauded his adversary to his injury in 
the subject matter of the action will not be heard 
to assert a right in equity. Respondents have not 
been misled or overreached. By no act of appel¬ 
lants have they been worsted. In the application 
of principles it is important that we do not put 
one principle at war with another. While courts 
will not, as a rule, measure equities between 
wrongdoers, they are quite as careful to deny to 
any man the advantage of his own wrong.” 


In the case of Meyer v. Yesser, 32 Ind. 294, 297, the 
Court said: 

“Under this state of facts, it is not perceived 
how the defendant was injured by the alleged 
fraud; and fraud without injury is never avail¬ 
able as a defense in equity. 77 
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In the case of New England Moxie Nerve Food Co. 
v. Holland, 141 Fed. 202, 205, the Court said: 

“The refusal by a court of equity of relief to 
those who come with unclean hands is not for the. 
benefit of those whose hands also are unclean.” 


In the case of Good gear Tire & Rubber Co. v. Over¬ 
man Cushion Tire Co., 95 F. (2d) 978, the Court said: 

“Furthermore it is to be noted that the rule is 
not inexorable that a plaintiff, who comes into 
court with unclean hands, is always to be denied 
relief, regardless ot' other circumstances in the 
case, for 4 the maxim should not be applied where 
an inequitable result would be reached.’ Com¬ 
stock v. Thompson, (286 Pa. 457; 133 A. 638). If 
a defendant has been guilty of conduct more un¬ 
conscionable and unworthy than that of the plain¬ 
tiff, the rule may l>e relaxed. Citizens National 
Bank v. Polski, (122 Nebr. 685, 241 X. W. 110) 
and Duncan v. Dazev, (318 Ill. 500, 149 X. E. 
495.)” 

Defendants cite the cases of George v. Farmers & 
Merchants National Bank of Cambridge, 155 Md. 693, 
142 A. 590, and Jefferson Standard Life Insurance 
Co r. Hydrick, 143 S. C. 127,141 S. E. 278. 

The case of George v. Bank seems consistent with 
the Throckmorton case and with the doctrine of clean 
hands as above explained by plaintiffs, but has no 
weakening effect on the Picken case. 

In the case of Jefferson Standard Life Insurance 
Co. v. Hydrick, after judgment was taken against him, 
Hydrick asked the court to reconsider a master’s re- 
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port in a suit for foreclosure and money judgment, the 
ground of his application being that he had made a 
deed for the property to his wife in 1924, which was 
not recorded until after the master had made his 
report in 1926. He wanted the court to permit him to 
take advantage of his own wrong, and this, of course, 
the court would not do. 

The defendants are asking the court to pervert 
the maxim, and make it an instrument of injustice. 

Do they contend that plaintiffs defrauded them, and 
that plaintiffs now are seeking to take advantage of 
their own wrong? Has the conscience of Earll, the 
trustee, become so calloused by greed that, after tak¬ 
ing advantage of his cestuis, he has the audacity to 
point an accusing finger at them ? 

VI. Plaintiffs were under no necessity to make any 
tender to defendants under the facts of the case, al¬ 
though in their bill they did offer to do equity. 

Plaintiffs in their bill tendered themselves ready and 
willing to do equity as the Court might direct in the 
premises (par. 33, R. 10, prayer 11, R. 11), although a 
tender is not necessarv in a case like the one at bar. 

It turned out at the trial that there was nothing to be 
offered to defendants. They had already been far over¬ 
paid. After the foreclosure sale, which wrongfully took 
away plaintiffs’ equity of $4885 in 3225 Military Road, 
the defendants were overpaid $1085. In addition de- 
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fendants received some two thousand dollars from the 
Russons and a large amount in rents, and had received 
6Y 2 % interest on 417 G Street ($528.10), a brokerage 
commission or usurious retent of $65, $765 in rents, and 
a profit of $1565 on resale. 

“The rule that he who seeks to rescind an agree¬ 
ment upon the ground of fraud must place the 
other party in as good a situation as that in which 
he was when the agreement was made, is satisfied 
if the judgment asked for will accomplish that re¬ 
sult, and in such a case no offer to return that 
which was received is necessary.’’ Smith v. How- 
lett, 51 N. Y. S. 910, 915. 

Defendants cite the case of Annapolis Company v. 
Wardman, 59 App. D. C. 321, but that case was far 
different from the Picken case. There the deed of trust 
conveyed the real estate and also the furniture and 
fixtures. The trustees in advertising the sale mention¬ 
ed in the title of the advertisement the real estate, 
furniture and fixtures, but in the body of the advertise¬ 
ment referred to the real estate only. The plaintiff had 
representatives at the sale, who heard the terms of 
sale announced as including the furniture and fixtures 
as well as the real estate, and made no objection. On 
account of this irregularity, the plaintiffs sought to 
set the sale aside, but tendered nothing. There was no 
question of the plaintiff’s liability to pay $84,000 prin¬ 
cipal and interest thereon, and it had no set-offs. Of 
course it could not redeem free of charge. 

On page 31 of their brief, defendants say that this 
suit was brought to set aside a foreclosure, and that 
the validity of the indebtedness of the plaintiffs is 
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nowhere questioned by the plaintiffs. A reading of the 
prayers of the bill (R. 10, 11) shows that the bill was 
brought for something more than to set aside a fore¬ 
closure sale. Plaintiffs also asked for an accounting, 
for damages, and for general relief. Of course, they 
could not know much about the case until they had 
heard the testimony of the defendants. Plaintiffs do 
not question the validity of the note as a note, but 
question the right of defendants to collect the full 
amount thereof, interest thereon, to get a judgment 
for a deficiency which did not exist, to collect interest 
on the G Street trust, to have the G Street property, 
to collect rents on 417 G Street, and make a profit on 
its sale. The bill made broad claims, because plaintiffs 
were not in possession of the facts which Earll should 
have given them without asking. 

There is an attempt by defendants in their brief 
(pages 31, 32) to make something of Picken’s testi¬ 
mony regarding tender. Obviously Picken did not know 
what he was talking about. He did not have to tender 
anything. He was an old man, since retired as a 
government clerk. His life work had been accounting 
for government appropriations (R. 78). Any way 
defendants were not in a position to reconvey 417 G 
Street, so that only a money judgment could have been 
rendered, even if a tender had been made in money. 

Plaintiffs ’ counsel does concede, as stated on page 32 
of defendants ’ brief, that he declined the defendants * 
offer in open Court, but thinks it should be made clear 
to this Court that the offer as made included Earll’s 
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keeping the $1500 discount, collecting full interest on 
the $4500 note for all the payments Picken had made 
and for all the time Picken was out of the property, 
also Earll’s retaining the $65 commission he charged 
for lending his own money on 417 G Street, the collec¬ 
tion of interest on the G Street trust for some 30 
months, and the rents collected on 417 G Street for 
some 18 months. If plaintiffs were wrong in declining 
this offer, it was because they could not see the fair¬ 
ness of it, nor do thev vet see the fairness of it. 

The plaintiffs are not ignoring their own obliga¬ 
tions, and are not seeking to penalize the defendants. 

Under no principle of law are the defendants en¬ 
titled to the $1500 discount, or to any interest on the 
$1500, or, in fact, to any interest on the $3000 paid for 
the note, and no case can be found that justifies them in 
their position that they are entitled to buy a $4500 note 
of a cestui que trust for $3000 and collect the sum of 
$4500 with interest thereon. 

Plaintiffs are willing that defendants may have 
credit for their expenses, if any, incurred in holding 
417 G Street, but are unable to understand what they 
could be, except taxes, and are unable to understand 
what defendants mean by “interest charges.” It turn¬ 
ed out at the trial that it was Earll’s money that went 
into the trust on 417 G Street (R. 101). Surely Earll 
is not claiming that he paid interest to himself, and 
certainly not interest at 6M>%- Yet he collected interest 
from Picken at 614%, which he had no right to do. 



Plaintiffs are not asking for any grossly inordinate 
amounts. They admit that the defendants are entitled 
to he reimbursed the money they put out for both 
loans, but sav that thev are not entitled to make anv 
profit out of the trust, which is the law. 

VII. Defendants should be made to pay to plain¬ 
tiffs all moneys they received in interest on both 
trusts, rentals of both properties, resales of both 
properties, commissions, and discounts, with interest, 
and should be made to pay for the plaintiffs’ loss of use 
of 3225 Military Road for the period during which it 
was vacant after the foreclosure. 

In the case of Mades r. Miller, 2 App. D. C. 455, this 
Court said: 

“Where money remains in the hands of trustees 
beyond a reasonable time the burden is on them to 
explain and justify their failure to invest it, in 
order to relieve themselves from being made to 
account for interest thereon.” 

In the case of Dunscomb v. Dunscomb, 1 Johns. Ch. 
508, cited by this Court in Mades v. Miller, it was said: 

“If the money has been mingled with their own 
moneys, it has answered the purpose of credit, and 
the rule is settled that executors and other trus¬ 
tees are chargeable with interest if they have made 
use of the money themselves, or have been negli¬ 
gent either in not paying the money over, or in not 
investing it or loaning it so as to render it produc¬ 
tive. The rule is founded in justice and good pol¬ 
icy; it prevents abuses and it indemnifies against 
negligence.” 


Ill the* case of Darlington v. Turner, 202 U. S. 195, 
241, the Court said: 

“It appears from statements in the record that, 
following the panic of 1893, payments of interest 
on this loan ceased and the security became im¬ 
paired, and, from passages in letters of Tracy, it 
may be conjectured the loan was secured by a 
second mortgage, and a sale was had under the 
first mortgage, which failed to realize more than 
sufficient to pay the primary encumbrance. It be¬ 
ing, however, impossible from the record to deter¬ 
mine with precision the ultimate fate of the invest¬ 
ment in question, and as the sum originally real¬ 
ized therefrom is fixed with sufficient accuracy and 
has not been accounted for, we think the estate of 
Tracy should be held liable as of February 6,1890, 
for the sum of $2520, with legal interest. * * * ” 

In the case of Schieffelin v. Stewart, 1 Johns. Ch. 
620, the Court held that if the trustee converts trust 
moneys to his own use, or employs them in his business 
or trade, he is chargeable with compound interest. 

In the case of Manning v. Manning, 1 Johns. Ch. 527, 
the Court said: 

“If the executor applies the moneys of the es¬ 
tate to his own use, he ought to pay interest, be¬ 
cause he ought not to make a gain out of the es¬ 
tate, and it is his duty to manage it for the exclu¬ 
sive benefit of the cestuy que trust. * * * ” 

In the case of Green v. Winter, 1 Johns. Ch. 26, 36, 
the Court said: 

“A court of equity watches the conduct of a 
trustee with jealousy; and if he compounds debts 
or mortgages, or purchases them in, at a discount, 
he shall not be suffered to turn the speculation to 
his own advantage. (3 P. Wms. 249. n. (a.) 1 Salk. 
155.)” 
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Again, on page 42: 

“Individual hardship had better be endured in a 
particular case, by a strict adherence to rule, than 
to tolerate a relaxation, which might be productive 
of great public inconvenience.” 

In the case of Noble r. Jackson, 124 Ala. 311, the 
Court held that executors who delay making final set¬ 
tlement are chargeable with interest on the funds in 
their hands. 

In the case of Wolk v. Stefanowicz, 177 A. 821, the 
Supreme Court of Pennsylvania held, on a bill for an 
accounting against a trustee, that where a trustee takes 
title to trust property in his owm name as an individual, 
or in that of some other person, the beneficiary has the 
option to accept the investment or require the trustee 
to account for the purchase money with interest. 

The case of Norris’s Appeal, 71 Pa. St. 106, 123, 
holds that an executor is liable for interest where he 
mismanages or neglects his trust. 

The case of Gray v. Thompson, 1 Johns. Ch. 82, holds 
that the assignee of property in trust for the benefit of 
creditors of the assignors, w T ho neglected for many 
years to distribute the fund, is liable for interest. 

Perry on Trusts and Trustees (7th Ed.), sec. 468, is 
to the same effect. 


Earll paid $3000 for the $4500 note. Plaintiffs paid 
him $1316.02 on account of principal and $568.98 on 
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account of interest (R. 78). On March 21, 1933, in 
reality plaintiffs owed only $1115, and were not in de¬ 
fault. The Earlls’ confederate, defendant Edward T. 
Harding, bid $2200, but Earll did not render to plain¬ 
tiffs the excess of $1085. Plaintiffs believe they are en¬ 
titled to this sum with interest from March 21, 1933. 

Later the defendants sold 3225 Military Road to the 
Russons, and between September 17, 1934, and March 
31, 1936, collected some two thousand dollars from 
them (R. 53). The plaintiffs believe they are entitled 
to this money with interest, less actual expenses in¬ 
curred by Earll in holding the property. 

Since February, 1937, 3225 Alilitarv Road has been 
rented for $90 a month (R. 90). Plaintiffs believe they 
are entitled to this money with interest. 

The Military Road property was vacant for nineteen 
months after the foreclosure of March 21,1933, accord¬ 
ing to Mrs. Earll (R. 101), although the Court will take 
judicial notice of the demand for houses during that 
period. Plaintiffs believe they are entitled to the 
rental value of the property during this period. 

Earll put out $3185 (R. 105) for the G Street trust, 
but collected $528.10 interest on $3250 from plaintiffs 
(for some thirty months at 6 a /->%, payable quarterly'!. 
Plaintiffs believe they are entitled to return of this in¬ 
terest, with interest thereon. 

Defendants rented out 417 G Street prior to the sale 
to Kevser, and received $765 in rents (17 months at 
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$45). Plaintiffs believe they are entitled to this money 
with interest. 

Defendants sold 417 G Street for $4750, $1565 above 
the $3185 they put out for the trust. Plaintiffs believe 
they are entitled to this sum with interest. 

If trustees are chargeable with interest for being 
negligent or dilatory, much stronger is the reason for 
charging them with interest when they have acted 
lucri causa. 


Conclusion. 

The facts necessary to plaintiffs’ recovery are not 
seriously contested. 

Defendants freely conceded at the trial and concede 
in their brief (p. 13) that the foreclosure sale was orig¬ 
inally irregular and voidable. What happened, then, 
to make the sale unimpeachable? Defendants answer 
that there was a ratification. But their major premise 
is wrong. 


Under the doctrine of the case of Thompson v. Park 
Savings Bank supra, for defendants to win on this ap¬ 
peal, they must show that they proved —and it will not 
be assumed—(1) that plaintiffs ratified with full knowl¬ 
edge of all the material particulars and circumstances, 
(2) that plaintiffs were fully apprised of the effect of 
the acts ratified, and (3) that plaintiffs were fully ap¬ 
prised of their legal . rights in the matter. 
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It is controverted that the plaintiffs had the notice 
which the defendants seek to impute to them, but it 
can not be contradicted that there is not in the entire 
record a single word of evidence, or even a contention 
advanced by defendants, that the plaintiffs were fully 
apprised of the effect of the acts ratified and of their 
legal rights in the premises. 

There was no ratification, either by what the de¬ 
fendants call “ acquiescence ” or by what they call an 
“affirmative settlement.” 

The plaintiffs have not meant to be greedy in this 
matter, and they took an appeal only because the Earlls 
took an appeal. But if the Earlls have the cheek to 
contend that they have a right to keep the fruits of 
their chicanery, because the cestui were not suspicious 
enough to catch them sooner, and call on this Court to 
uphold them in their wrongdoing, then plaintiffs sub¬ 
mit that they should be held to the law. 

That the plaintiffs are correct in this, that the decree 
should be affirmed as far as it goes, and that the Dis¬ 
trict Court should be directed to take an accounting 
and allow plaintiffs the sums and interest they claim, is 

Respectfully submitted, 

JOHN P. LABOFISH, 

Attorney for Harry E. Picken and 
Mattie E. Picken as Appellees in 
No. 7297 and as Appellants in No. 
7298. 


